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KAMALA D. HARRIS ‘ ' Exempt from filing fee per
Attorney General of California Gov. Code, § 6103 .
TAMAR PACHTER ' -

. Supervising Deputy Attorney General

SHARON L. O’GRADY
Deputy Attorney General
State Bar No. 102356
455 Golden Gate Avenue, Suite 1 1000
San Francisco, CA 941 02
Telephone: (415) 703-5899
Fax: (415) 703-1234 :
E-mail:  Sharon.OGrady@doj.ca.gov
Attorneys for Petitioner -
People Ex Rel. Edmund G. Brown Jr.,
Governor of the State of California

SUPERIOR COURT OF THE STATE OF CALIFORNIA‘
- COUNTY OF ALAMEDA

PEOPLE EX REL. EDMUND G. BROWN [ Case No. _
JR., Governor of the State of California, :
COMPLAINT FOR TEMPORARY
Petitioner, | RESTRAINING ORDER AND ORDER ‘
TO SHOW CAUSE RE INJUNCTION TO
V. ENJOIN PUBLIC TRANSIT WORKERS’

_ STRIKE AND/OR LOCKOUT

AMALGAMATED TRANSIT UNION,
LOCAL 192, AFL-CIO; ALAMEDA-
CONTRA COSTA TRANSIT DISTRICT;
and DOES 1 through 5000,

Res_pondents. '

The People of the Stafe of California allege:

1. Petitioner Edmund G. Brown Jr. is the Governor of the State of California and
brings this action in his official capacity.

2. Respondent Alafneda—Contra Costa Transit District (“District”) is organized and
exists pursuant to section 24561 of the Public Utilities Code. The ‘District is based in Oakland,
California gnd is subject to the labor dispute provisions of Government Code section 3610 et seq.

The District operates the AC Transit bus system.
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3. Respondent Amalgamated Transit Union, Local 192, AFL-CIO (“ATU” or the
“Union™) is a union subject to the labor dispute provisions of Government Code section 3610 et
seq.- ATU represents approximately 1,689 District employees, including bus operators, -
dispatchers, mechanics, janitors, service employees and clerical employees.

4. The true identities and capacities of Does 1 through 5,000 are unknown to
petitioner who therefore sues them by fictitious names. Petitioner will seek leave to amend the
petition to state their true names and capacities when discovered. Petitioner is informed and
believes and bn those grounds alleges that respondents Does 1 through 5,000 are the agents,
members, or employees of respondent Union or respondent District and are responsible for the
actions complaihed of in this petition. |

5. The collective bargaining agreements between the District and the Union expired

on June 30, 2013. Negotiations for a successor égreement between ATU and the District began

on March 29, 2013. The parties have held numerous bargaining sessions as well as sessions with
a mediator appointed by the Califonﬁa State Mediation and Conciliation Service. |

6. " On or about June 15, 2013, the Union members authorized Union leaders to call a
strike at any time. On August 6, 2013, the Divstrict and Union represéntatives reached a tentative
agreement, but the agreement was rejected by Union members on Auguét 17,2013. The District
and ATU representatives reached another tentative agreement on September 25 ,'2013, but on
October 1,2013, the. Union membership rejected t_haf agreement as well.
7. On October 14, 2013, ATU gave the District 72-hour notice of their intent to strike
commencing at 12:01 a.m. on August 17, 2013. | |
8. On October 16, 2013, Governor Edniund G. Brown Jr., upon request by the
District, appointed a Board of Investigation pursuanf to Government Code section 3612,
subdiviSion (a). The effect of the Governor’s action was to prohibit any strike or lockout for a
period of seven days during the Board’s invesﬁgation. .

9. ~  OnOctober 21, 201 3, the Board of Ini/estigation held a hearing. Prior to the

hearing, both the District and the ATU presented statements of position. The District’s statement

2
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contained detailed information about the impacts of a transit strike. ATU’s statement did not

dispute that a work stoppage will significantly disrupt transportation services and endanger the

lpublic’s health, safety or welfare.

10. On October 21, 2013, the Board of Investigation made ‘its written report to the
Governor in accordance with Government Code section 3612. The Board concluded that a work
étoppage would in fact significantly disrupt transportation services and endanger the public’s
health, safety and welfare.

11, After receiving and co_nsidering the report of fhe Board of Investigation, and in
light of the significant disruption to public transportation services in Alameda and Contra Costa
counties and the San Francisco Bay Area should the Unions procee..d with a strike, the Governor
requested, pursuant to Government Code section 3614, that the Attorney General petition this
Court to enjoin a strike by the Unions or any lockout by the District for a period of 60 days.

12. The economic costs of a strike or lockout would be great. The District serves a
population of 1.5 million people, providing 107 bus lines with about 5,500 bus stops, including
commuter express buses to San Francisco, San Mateo and Santa Clara counti_es. The District
provides approximately 181,000 rides daily. |

13. A strike br lockout will endanger the public;’s heaith, safety or welfare. The
District serves populations that may not have access to other forms of transportation, including
person who cannot drive, school children and the disabled. Loss of AC Transit bus service wiIl
put children, the disabled and persons in need of medical care at risk.

14. The People of the State of California will be irreparably injured if the threatened
strike or lockout is not enjoined, because any such occurrence will significantly disrupt public
transpértation services in the greater San Francisco Bay Area and endanger the public health,
safety, and welfare. | |

WHEREFORE, petitioner préys that:

1. The Court issue ex parte a temporary restraining order enjoining a strike or lockout

* pending a hearing on this petition;

(V3]
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2. The Court issue an order to show cause against respondents Alameda-Contra Costa
Transit District and Amalgamated Transit Union, Local 192, AFL-CIO ordering them to appear
and show cause why an injunction against a strike or lockdut .should not be granted;

3. The Court issue an injunction enj oining)respondents Alameda-Contra Costa
Transit District and Amalgamated Transit Union, Local 192, AFL-CIO, and each of them, and
their agents, servants, and employées, and all persons acting under or in concert with or for them,
from corﬁmencing a strike or lockout for a period of 60 days;

4. ~  Petitioner recover costs of suit; and,

5. The Court order such other relief as it deems just.

Dated: October 22, 2013 - . Respectfully Submitted,

KAaMALA D. HARRIS

Attorney General of California
TAMAR PACHTER

Supervisi /ng Deputy Attorney General

Deputy Atto
Attorneys fc
People Fx Rel. Edmund G. Brown JI
Governor of the State of California

SA2012106485
40795846.docx
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KAMALA D. HARRIS ~ _
Attorney General of California ‘
TAMAR PACHTER : o
Supervising Deputy Attorney General
SHARON L. O’GRADY
Deputy Attorney General
State Bar No. 102356 .
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102
Telephone: (415) 703-5899
Fax: (415) 703-1234
E-mail: Sharon.OGrady@doj.ca.gov
Attorneys for Petitioner
People Ex Rel. Edmund G. Brown Jr., -
Governor of the State of California

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF ALAMEDA

16

PEOPLE EX REL. EDMUND G. BROWN | Case No.
JR., Governor of the State of California, ‘ '
PETITIONER’S EX PARTE
Petitioner, | APPLICATION FOR TEMPORARY
RESTRAINING ORDER AND ORDER

V. _ TO SHOW CAUSE RE INJUNCTION
- Date: October 23, 2013
AMALGAMATED TRANSIT UNION, Time: 9:00 a.m.
LOCAL 192, AFL-CIO; ALAMEDA- Dept: 31
CONTRA COSTA TRANSIT DISTRICT Judge: Evilio Grillo

and DOES 1 through 5000, Trial Date: N/A
. o Action Filed: October 22,2013
Respondents. '

Petitioner Edmund G. Brown Jr., Governor of the State of California, respectfully applies
pursuant to section 3614 of the Government Code for a temporary restraining order preventing |
respondents Amalgamated Transit Union, Local 192, AFL-CIO (“ATU”) and the Alaineda—
Contra Costa Tfansit District (the “District”), and their agents, servants, and employees, from

threatening or engaging in any strike or lockout for a period of 60 days, through and including

December 22, 2013.

1
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Petitioner further applies for an Order to Show Cause why an injunction should not be

issued enjoining respondents from committing the above-described acts for a period of 60 days. .

Pursuant to California Rules of Court, Rule 3.1202, to the best of counsel’s knowledge, the

names, addresses, and telephone numbers of counsel for respondents are as follows:

For ATU:

Margot Rosenberg -

Leonard Carder, LLP.

1330 Broadway

Oakland, CA 94109

TEL: (510) 272-0169

FAX: (510)272-0174
mrosenberg@leonardcarder.com

_ For the District:

David Wolf

General Counsel

Alameda-Contra Costa Transit District
1600 Franklin Street, Oakland, CA 94612
TEL: (510) 891-7178 S
FAX: (510) 891-4724
dwolf@actransit.org

This application is made on the grounds that the People of the State of California will be

irreparably injured if the threatened strike or lockout is not enjoined. Any such occurrence will

 significantly disrupt public transportation services in Alameda and Contra Costa counties, as well

as other counties in the San Francisco Bay Area, and endanger the public health, safety, and

Wclfaré. This application is made on the further ground that great injury will result to the People

I
I
/!
/
/1
1
/!

_of the State of California before the matter can be heard on notice. This application ié Based_ on
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the petition on file in this case, the accompanying memorandum of points and authorities, and the

declaration of Sharon L O’Grady and exhibits thereto.

Dated: October 22,2013

SA2013111711
40796790.doc’

"
o

Respectfully Submitted,

KAMALA D. HARRIS
Attorney General of California
TAMAR PACHTER

* Supervising Deputy Attorney General

Deputy Attorn
Attorneys for Petitioner

People Ex Rel. Edmund G. Brown Jr.,
Governor of the State of California

" Petitioner’s Ex Parte Application for Temporary Restraining Order and Order to Show Cause re Injunction
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KaMALA D. HARRIS
Attorney General of California
TAMAR PACHTER -
Supervising Deputy Attorney General
SHARON L. O’GRADY
Deputy Attorney General
State Bar No. 102356 ,
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102
Telephone: (415) 703-5899.
Fax: (415) 703-1234
E-mail: Sharon.OGrady@doj.ca.gov
Attorneys for Petitioner
People Ex Rel. Edmund G. Brown Jr.,
Governor of the State of California

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF ALAMEDA

PEOPLE EX REL. EDMUND G. BROWN | Case No.

JR., Governor of the State of California,

‘ ' ' PETITIONER’S MEMORANDUM OF
Petitioner, | POINTS AND AUTHORITIES IN

: SUPPORT OF EX PARTE

V. APPLICATION FOR TEMPORARY

RESTRAINING ORDER AND ORDER

TO SHOW CAUSE RE INJUNCTION

AMALGAMATED TRANSIT UNION,

LOCAL 192, AFL-CIO; ALAMEDA- Date: October 23, 2013
CONTRA COSTA TRANSIT DISTRICT; Time: 9:00 a.m. :
and DOES 1 through 5000, - Dept: 31

' : Judge: Evilio Grillo

_ Trial Date: N/A
Respondents. | Action Filed: October 22, 2013
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MEMORANDUM OF POINTS AND AUTHORITIES
INTRODUCTION

Governor Edmund G. Brown Jr. réspectfully petitions this Court for a temporary
restraining order and order té show cause why an injunction should not issue precluding a strike
by Amalgamated Transit Un_ion, Local 192, AFL-CIO (“ATU” or the “Union”), vas well as a
lockout by the Alameda-Contra Costa Transit District (the “District” or “AC Transit”).

STATEMENT OF FACTS

ATU represents approximately 1,689 District employees, including bus operators, '
dispatchers, mechanics, janitors, service employees and clerical employees. Declaration of
Sharon O’Grady in Support of Ex Parte Application for Temporary Restraining Order and
Injunction (“O’Grady Declaration™), 3 & Exhibit Eatp. 1. ATU represents more than
84 percent of District employees. (O’Grady DecIaration, 9 3 & Exhibit Cat p. 1)

The District has been negotiating with ATU since March 29, 2013;‘ the parties have had
numerous meetings, including mediation sessions. (Id., Exhibit D at pp. 5-7& Exhibit E at p. 3)
The existing collective bargain agreement expired on June 30, 2013. (Id., Exhibit E at p. 3.) On
June 15,2013, ATU members voted overwhelmingly to authorize a sniké. (Ibid.)

On August 6, 2013, the District and the Union representatives reached a tentative

agreement, but it was rejected by Union members by a vote of 576 to 257 on August 17, 2013.

.(]bid.) Approximately 50 percent of the bargaining unit did not vote on the tentative agreement.

(Ibid.) The District and ATU representatives reached another tentative agreement on September

' 25, 2013, but on October 1, 2013, the Union membership rejected that agreement as well. (/bid.)

Again, about half of the membership did not vote. (Ibid.)

On October 14, 2013, ATU gave the District 72-hour notice of their intent té stfike
cormhencing at 12:01 a.m. on August 17, 2013. (Id., Exhibit E at p. 4.) On October 16, the
Governor, at the request of the District, appointed a Board of Investigation pursuant to

Government Code section 3612.! (Id., Exhibits A & B, Exhibit E at p. 4.) The effect of the

! Former Labor Code sections 1137 through 1137.6 were repealed and reenacted in June
2012 as sections 3610 through 3616 of the Government Code without substantive change.
‘ (continued...)
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Governor’s action_‘was‘ to prohibit any strike or lockout during the period of the Board’s
investigation. (Gov. Code, § 3612, subd. (b);) The Board made its report to the Governor on
October 21, 2013. (O’Grady Declaration, Exhibit E.

On October 21, 2013, the Governor requested that thé Attorney General bring this action to

enjoin the strike by or lockout of District workers and to impose a 60-day “cooling-off" period

_pursuant td Government Code section 3614. (O’Grady Declaration, § 4.)

The District provides a critical service to the public, offering bus service in 13 cities and
several unincorporated areas. (O’Grady Declération, Exhibit E atp. 6.) It serves a population of
1.5 million, providing 107 busvlines with about 5,500 bus stops, including commuter express bus
service to San Francisco, San Mateo and Santa Clara counties. (Zbid.) The District provides
approximately 181,00‘0'trvips.each day. (/d., Exhibit E at p; 6.) »

The District serves populations that may not have access to other forms of transpoﬁation.

o Fifty-one percent of its ridership do not have a driver’s license and 40 percent live
in households without an automobile. (O’Grady Declaration, Exhibit E at p. 6.)

o Sixty-three percent of District riders are low-income (compared to only 29 percent
of the general population in its service area). (/bid.)

o AC Transit"s’ daily ridership includes 11,000 childrén and feenage'rs under the age
of 18; 17,000 students ride AC Transit buses to school daily. (Jbid) |

e Approximately 10,000 persons with disébilities ride AC Transit buses every day.

(Id., Exhibit E at 7.) |

More than 40 percent of District riders depend on its bus lines to commute to Work,
including 14,000 daily trips on AC Transit’s trans-bay lines. (O’Grady Declaration, Exhibit E at
p. 6.) During the BART strike in July 2013, ridership on the trans-bay lines doubled, with similar
numbers expected to be reported for the October 2013 BART strike. (Ibid.)

(...continued) :
(Stats. 2012, ch. 46, § 91 [repealing Labor Code provisions]; Stats. 2012, ch. 46, § 11 [enacting
Gov. Code, §§ 3610-3616].)
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Riders use AC Transit to travel to medical facilities within the District’s service area that
are not accessible by BART, including Highland Hospital, Alta Bates (in Oakland and Berke_ley)
Doctor’s Medical Center and Kaiser facilities. (O’Grady Declaration, Exhibit C at p. 12 &
Exhibit E at p. 6.) | |

Unless enjoined, the threatened strike will significantly disrupt public transportation
services in Alameda and Contra Costa counties, as well as other parts of the San Francisco Bay
Area, and will endanger the health, safety, and welfare of people dependent upon District services
to meet their transportation needs, as well as the many others who live and work in the San
Francisco Bay Afea. (O’Grédy Declaration, Exhibits C & E.) |

ARGUMENT
I.  The Strike Should Be Enjoined For 60 Days
A strike by or lockout of Union members will significantly disrupt public transportation

services and endanger the public’s health; safety or welfare. Accordingly, this Court should

enjoin such a strike or lockout for 60 days, pursuant to Government dee section 3614.

Government Code sections 3610 et seq., are patterned after the emergency procedures of
the National Labor Relations Act, 29 United States Code sections 176 through 178. There are no

reported decisions interpreting the California statute,” but the federal courts have outlined the

2 The Governor invoked this statute to obtain a 60-day cooling off period in the current

“labor dispute between BART and its unions. (People ex rel. Edmund G. Brown v. Amalgamated

Tranmsit Union, Local 1555, et al. San Francisco Superior Court No. CPF-13-5513159). The
cooling off period in that case expired on October 10, 2013.

To the best of counsel’s knowledge and belief, the statute also has been invoked on the
following occasions. In 1982, Governor Brown petitioned to prevent a strike against the Southern
California Rapid Transit District (People ex rel. Edmund G. Brown v. United Transportation
Union, Los Angeles Superior Court No. C418040). In 1985, Governor Deukmejian petitioned to
prevent a strike against the same entity (People ex rel. George Deukmejian v. United
Transportation Union, Los Angeles Superior Court No. C535164). In 1988, Governor
Deukmejian petitioned to prevent a Bay Area Rapid Transit District strike (People ex rel. George
Deukmejian v. Amalgamated Transit Union et al., San Francisco Superior Court No. 894528). In
1991, 1994, and 1997, Governor Wilson petitioned to prevent Bay Area Rapid Transit District
strikes (People ex rel. Pete Wilson v. Amalgamated Transit Union et al., Contra Costa Superior
Court No C91-03113, People ex rel. Pete Wilson v. Amalgamated Transit Union, et al., Contra
Costa Superior Court No. C94-03159, and People ex rel. Pete Wilson v. Service Employees
International Union, et al., Contra Costa Superior Court No. C97-02764). In 1997, Governor
Wilson also petitioned the court to prevent a Metropolitan Transit District strike (People ex rel.

‘ (continued...)
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courts’ powers and duties under the corresponding federal law. The dual purpose of these statutes
is to alleviate a threat to the public health and safety and to promote settlement of the underlying
dispute. (Seafarers Int’l Union. v. United States (9th Cir. 1962) 304 F.2d 437, 442.) In meeting

these objectives, the courts have “a relatively minor role.”

First, the only purpose for which an injunction may be entered . . . is to enjoin a strike
or lock-out, or the continuing thereof which, if permitted to occur or to continue,
would imperil the [public] health or safety. Second, the only function which such an
injunction may serve is to maintain the status quo as it existed before the actual or
threatened strike or lock-out. Third, in considering whether to grant or deny such an
injunction, the courts may not enter into general inquiries of a character which would
be entirely appropriate under other circumstances. Fourth, if an injunction is issued it
must be industry-wide, and may not be fashioned to permit selective relief on some
basis deemed adequate to meet the needs of the [public] health and safety. Fifth, the

~ injunction must be discharged [within the statutory time frame].

Subject only to these limitations as to purpose, function, scope and duration, however
the courts have full power to fashion an injunction which will meet the situation.

(Id. at pp. 442-443, citations and footnotes omitted.)
In determining whether an injunction should issue, the courts’ evidentiary inquiry is also
limited. |

All that is left for the courts in deciding whether to issue an injunction, is a
determination as to whether a strike or lock-out, threatened or actual, affects an
industry of the kind described in the statute in such a manner that, if permitted to
occur or continue, will imperil the [public] health or safety. If ﬁndlngs of this kind
are made, the court has no alternative but to issue the injunction. -

(Id. at pp. 442-443, fn. 8, citation omitted. Accord United Steelworkers v. United States (1959) -

(...continued)
Pete Wilson v. International Brotherhood of Teamsters, Local 186, et al., Santa Barbara Superior

~ Court No. 221054). In 2000, Governor Davis petitioned to prevent a Metropohtan Transit

Authority strike (People ex rel, Gray Davis v. United Transportation Union, et al., Los Angeles
Superior Court No. BS064171). In 2001, Governor Davis also petitioned to prevent a Bay Area
Rapid Transit District strike (People ex rel, Gray Davis v. Service Employees International
Union, et al., San Francisco Superior Court No. 322675 and People ex rel. Gray Davis v.
American Federation of State, County and Municipal Employees, San Francisco Superior Court
No. 323545), and to prevent a North County Transit District strike in San Diego (People ex rel.
Gray Davis v. Teamsters et al., San Diego Superior Court No. GIC777724). In 2003, Governor
Davis petitioned to prevent strikes against the Los Angeles Metropolitan Transit District (People
ex rel. Gray Davis v. United Transportation Union, Los Angeles Superior Court No. BC299296
and People ex rel. Gray Davis v. Amalgamated Transit Union-Local 1277, Los Angeles Superior
Court No. BC300663). In 2007, Governor Schwarzenegger petitioned to prevent a strike against
the Orange County Transportation Authority (People ex rel. Arnold Schwarzenneger v.
Teamsters, Local 952, et al., Orange County Superior Court No. 07CC05635).

5 ‘ v
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361 U.S. 39, 40-41; United States v. Pacific Maritime Ass’n (N.D. Cal. 2001) 229 F.Supp.2d
1008, 1015 [the district court’s inquiry ends when the statutory findings are made].)

In reaching its decision, the Court should give deference to the determinations of the
requesting executive. (United Steelworkers of America v. United States, supra, 361 U.S. at p. 48
[concurring opinion bf Justices Frankfurter and Harlan].) In a situation where the public welfare
is at stake and time is limit_ed, the government should not be put to an unreasonable evidéntia.ry
burden. (Id. at p. 52.) Review of the wisdom of the petitioning exeéutive’s approach is not a
matter within the court’s concern. (Id. at p. 58.)°

The California statute is essentially the same as the federal law except that it is narrower in
its scope of application. In California, the emergency injunctive procedure applies only to publib
transit strikes and/or lockouts. (Gov. § 3610 et seq.) However, the courts’ role and their powers
and duties under the statute é.re identical.®

Upon finding that a strike or lockout will “,signiﬁcaﬁtly dismpt transportation services and

endanger the public’s health, safety, or welfare” a court “shall issue an order enjoining such strike

- or lockout” for 60 days. (Gov. Code, § 3614.)

The public’s health, safety and welfare includes more than simply physical well-being, but
also includes “the essential well-being of the‘economy.” (United States v. Pacific Maritime
Ass’n, supra, 229 F.Supp.2d at p. 1011 [quoting United States v. Int’l Longshoremen’s Ass’n (7tll
Cir. Nov. 5, 1971) 1971 WL 2992, at p. *3]; see United Steelworkers v. United States, supra, 361
U.S. 39.) The ecoﬁomy of the Bay Area plainly will suffer if an AC Transit strike or lockout

occurs. But even if the public’s health, safety and welfare were construed narrowly to mean the

* In the recent BART case, the San Francisco Superior Court issued the injunction based
only on the Governor’s determ1nat1on the Board of Investigation’s reports and the parties’
statements of position submitted to the Board. In the 1982, 1985 and 2003 cases, the Los
Angeles Superior Court entered its 60-day injunction on no evidentiary showing other than the
Governor’s determination and the reports of the appointed Boards of Investigation. In 1988, the
San Francisco Superior Court issued a temporary restraining order and order to show cause on the
same basis. Similarly, in 1991, 1994, and 1997, the Contra Costa Superior Court issued a
temporary restraining order and order to show cause based solely on the Governor’s
determination and the report of the Board of Investigation. Petitioners received orders likewise in

.the 1997 Santa Barbara, 2000 Los Angeles, and 2001 San Francisco and San Diego cases.

6
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physical health, safety and welfare of its citizenry, the requirements for a 60 day cooling off
period would be met. | |

Here, the Board of Invéstigation determined that “a present strike will cauée a significant
disruption in public transportation services and significant harm to the public’s health, safety, and
welfare.” (O’Grady Declaration, Exhibit E at p. 9.) The unrebutted evidence presented at the |
hearing amply supports that conclusion. Approximately 181,000 passengers ride AC Transit
every day. -As discussed in the Statement of Facts above, many of these are low income residents,
children and the disabled, who have no other means of transportation.

o In some school districts, as many as 95 percent of fhe students get to school by AC Transit.
(O’Grady Declaration, Exhibit E at p. 8.) A strike would severely, negatively impact chﬂdren,
who would have to walk to school m'uﬁsafe neighborhoods at the time of year when the daylight
hours are getting shorter. (Jd., Exhibit E atp. 7.) Reducéd school attendance would not only
have an obvious impact on individual students, but could result in the loss of important state
funding. (/bid.) Many children rely on AC Transit to get to after-school programs, which are not
rerhotely within walking distance. (/d., Exhibit E at p. 8.) |

Social services facilities are deliberately located along AC Transit bus lines to provide
access for persons who use those services. (O’Grady Declaration, Exhibit E at p. 8.) Evidence
adduced at the Board’s hearirig indicates that AC Transit provides the only transportation option -
for many persons with disabilities. .(/bid.) Loss of that means of transportation could be a matter
of life and death for those needing access to important medical appointments, such as dialysis.
(Ibid)) |

ATU doés not dispute that a work stoppage will bsigniﬁcantly disrupt public transportation
services and endanger the public’s health, safety or welfare. (O’Grady Declaration, Ex. D at p.
12.) ATU also concedes that the “ultimate question of whether or not a cooling off period should
be established rests with the Governor.” (Id. at p. 14.) |

In the Governor’s opinion, for the reasons articulated above, a strike by the Unions or a

lockout by the District would result in significant disruption of public transportation and danger

7
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to the health, safety, and welfare of the public transportation-dependent communities in Alameda

and Contra Costa counties, as well as the greater San Francisco Bay Area.

CONCLUSION -

For these reasons, the Governor respectfully requests that the Court issue a temporary

restraining order and order to show cause to prevent a strike by the Union or a lockout by the’

District, pending a hearing on petitioner’s request for an injunction. At the hearing on the

injunction, petitioner will request that this Court issue an order enjoining a strike or lockout for a

period of 60 days.

Dated: October 22, 2013

SA2013111.711
40797688

Respectfully Submitted,

KAMALA D. HARRIS :

Attorney General of California
TAMAR PACHTER

Supervising Deputy Attorney General

Attorneys for Petitioner
People Ex Rel. Edmund G. Brown Jr.,
Governor of the State of California
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KamMmaLA D. HARRIS

- Attorney General of California

TAMAR PACHTER
Supervising Deputy Attorney General
SHARON L. O’GRADY
Deputy Attorney General
State Bar No. 102356
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102
Telephone: (415) 703-5899
Fax: (415) 703-1234
E-mail: Sharon.OGrady@doj.ca.gov
Attorneys for Petitioner :
People Ex Rel. Edmund G. Brown Jr.,
Governor of the State of California

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF ALAMEDA

PEOPLE EX REL. EDMUND G. BROWN | Case No.

JR., Governor of the State of California ‘ '

DECLARATION OF SHARON L.
Petitioner, | O’GRADY IN SUPPORT OF EX PARTE

' ' APPLICATION FOR TEMPORARY

V. RESTRAINING ORDER AND ORDER

TO SHOW CAUSE RE INJUNCTION

AMALGAMATED TRANSIT UNION, Date: October 23, 2013
LOCAL 192. AFL-CIO; ALAMEDA- Time: 9:00 a.m.
CONTRA COSTA TRANSIT DISTRICT; | Dept: - 31 :

“and DOES 1 through 5000, Judge: Evilio Grillo

Trial Date: N/A
Respondents. | Action Filed: October 22, 2013

I Sharon L. O Grady, hereby declare:

1. I am an attorney admitted to practice before the courts of the State of Callforma I
am a Deputy Attorney General for the State of California and the attorney of record in this case
for Petitioner Edmund G. Brown Jr., Governor of the State of California. The matters set forth in
this Declaration are true of my own knowledge, and if called as a witness I could and would
testify competently thereto.

2. On October 16, 2013, at the request of the Alameda-Contra Costa Transit District

1 ~

Declaration of Sharon L. O’Grady
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(the “District”), Governor Brown appointed a Board of Investigation (the “Board”) pursuant to
Government Code section 3612 to investigate and report on the labor dispute between the District
and District employees represented by Arnalgamatedv Transit Union, I;ocal 192, AFL-CIO |
(“ATU”). A true and correct copy of the District’s letter request is attached hereto as Exhibit A; a
true and cdrregt copy of the Governor’s letter appointing the Board is attached hereto as

Exhibit B.

3. The Board held a hearing on October 21, 2013. The District and ATU provided
written statements to the Board in advance of the hearing. A true and correct copy of the
District’s statement (without attachments) is attached hereto as Exhibit C; a true and correct copy
of ATU’s statement (without attachments) is attached hereto as Exhibit D. Following the hearing,
the Board issued its report, a true and correct copy of which (wifhout exhibits) is attached hereto
as Exhibit E. | | ‘ o

4. On October 21, 2013, the G0v¢rnor requested that Attorney General Kamala D.
Harris petitibn this Court for an injunction under Government Code section 3614,

5. . On chober 22,2013, at approximately 9;15 a.m., I left voice-mail meSsages for
Margot Rosenberg, counsel for ATU and David Wolf, counsel for the District, informing then
that I would appear befofe this Court at 9:00 a;m. Wednesday, October 23, 2013, to present this
Court wifh an ex parte request for a temporary restraining order and order to show cause
regarding an injunctioﬁ eStablishing the 60-day cooling-off period pursuant to Government Code
section 3614. I confirmed the notice by e-mail at 9:28 a.m. on October 22, 2013, and both

counse] acknowledged receiving the notice. A true and correct copy of our e-mail exchange is

attached hereto as Exhibit F. Counsel for the ATU advised me that the Union does not oppose the

coolihg-off period and that our proposéd order is acceptable. David Wolf advised me that the
District does not oppose the cooling-off period and that our proposed order is acceptable to the
District. | Both counsel have advised me that they intend to appear at the hearing in the matter.
N

1/
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Declaration of Sharon L. O’Grady
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I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct and that this is executed this 22nd day of October, 2013.

20V

SAARONL. O’ GRAD

SA2012106485
40796820.doc
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Declaration of Sharon L. O’Grady
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Alameda- (‘on(ra Coasra Transiv District

Board:of Directors

Greg Harper, President
Ward {l

Joe Wallace; Vice President’

‘Ward [

Elsa Ortiz
“Ward Il

Mark A. Williams:
Ward IV

Jeff Davis
WardV

H. E. Christian-Pegples
Director at'Large

Joel B, Young
‘Director at'Large
Board Officers

"David J, Armijo
‘General Manager
David A. Wolf
General Counsel.

‘inda A: Nemeroff
‘District Seeretary

October 8, 2013

VIA HAND DELIVERY

The Honorable Edrmund G. Brown, Jr.
Governor of California

State Capitol, Suite 1173
Sacramento, CA 95814

Re: Request for Cooling :Off Period Involving a Labor Dispute Between the
Alameda-Contra Costa Transit. District.and Amalgamated Transit Union,
Local 192, AFL-CIO

Dear Governor-Brown:

The. Alameda-Contra Costa Transit District (“AC Transit” or “District”) respectfully
requests a sixty-day cooling off period and the appointment of a Board of
Investigation pursuant to Government Code section 3612. The District fears a
strike by the largest of our three labor unions. Coupled with a likely BART strike,
this will cause a Sf_gn-ifilcant disruption of transit service in ‘Alameda, Contra Costd,
and San Mateo Counties as-well as the City and County of San Francisco, adversely
a“fféc:ting the:economy of the entire region. ‘

The Parties’2013 f‘»Nego't’iafions"toibaté

The District commenced negotiations with the Amalgamated Transit Union; Local
192, AFL-CIO {“Local 192") on or about March :29, 2013. The ATU bargaining unit
includes 1,621 employees, most of whom are bus operators. The parties’
collective bargaining agreement expired by its terms on June 30, 2013. The parties
have held approximately 14 bargaining sessionsand 17 sessions of mediation with
a mediator appointed by the California State Mediation and Conciliation ‘Service.

As a result of their good faith efforts, the bargaining parties ‘twice reached
‘tentative agreements-on all open issues; unfortunately, the Local 192 membership
twice voted to.reject them. The most recent rejection was reported to the District

and the public by Local 192.0n October 1, 2013.

As of today, no request has been made to resume negotiations or mediation. Nor
has a request been made to extend the collective bargaining agreement to afford

‘the-parties additional time-to work through any remaining differences or'to enable.

Local 192 to develop support for ratification. It was reported to the District that
ATU took a strike vote on or about June 15, 2013 and that the ATU bargaining
committee had.been -authorized as of that date to call the ATU bargaining unit out
on strike. According to our reading of the ATU International Constitution and
General Laws, it appears unnecessary for Local 192to conduct ancther strike vote.

1600 Franklin Street -

Oakland, CA 94612 - TEL {510) 891-7284 -~ FAX (510} 891-4705 ~ www.actransit.org




VIA HAND DELIVERY

The Honorable Edmund Brown, Ir.
Re: Request for Cooling Off Period
October 8, 2013
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The Public’s Health, Safety, and Welfare

Meanwhile, the Bay Area Rapid Transit District’s (“BART”) “cooling off period” which began on-or

. about August 11, 2013, will expire at:midnight on Thursday October 10, 2013, leaving the entire
San Francisco Bay Area at risk of another debilitating public transportation work stoppage,
possibly exacerbated by a potential strike by AC Transit’s workers. The BART strike of July1to 5,
2013, arguably provides more than sufficient evidence of the type-of disruption that another Bay
Area transit worker strike would entail. The District currently serves an estimated 182,000 transit
riders per weekday. BART in turn serves over 400,000 transit riders per weekday. A strike of
either or both agencies’ employees will s;gmﬂcantly disrupt the pubhc transportation services'our
riders rely upon each day; moreover, such a strike or strikes would sxgmﬂcantly endanger the
public’s health, safety, and welfare.

Conclusion

For the reasons set forth above, the ‘District requests that the Governor convene a Board :of
investigation as soon as possible and issue.an order prohibiting any strike or lockout during'the
period of investigation in accordance with Government Code section 3612, subdivisions (a) and
(b) and take other lawful steps necessary to protect the health, safety, and welfare of the public,
including imposition of :a sixty-day “cooling off period” in accordance wnth Government Code
section 3614,

Thank you for yoeur prompt and th’oughtfui._cons.ideirati,on of this request.

Greg Harp:evr;'?_P'resid ent
AC Transit Board of Directors

Sincerely,

[olon AC Transit Board of Directors
AC Transit General Manager
AC Transit'General Counsel

AC Transit District Secretary
ATU, Local 192
AFSCME Local 3916
IBEW, Local 1245
BART General Manager:
BART General Counsel
Muni General Manager ‘ ;
Muni General Counsel

1600 Franklin Street - Od|\ and, CA 94612 - TEL {510) 891-7284 < FAX (510) 891-4705 « www.aclransil.org
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OFFICE OF THE GOVERNOR

October 16, 2013

Greg Harper Yvonne Williams

~ President, Board of Directors President/Business Agent
Alameda-Contra Costa Transit District - ATU Local 192 '
1600 Franklin Street 8460 Enterprise Way
‘Oakland, California 94612 _ Oakland, CA 94621
;gharper@actransit.org ywilliams@atu192.org
Margot Rosenberg ‘ S Tony Withington
LEONARD CARDER,LLP ATU International
1330 Broadway, Ste. 1450 5817BlankRoad
Qakland, CA 94612 Sebastopol, CA 95472
mrosetberg@leonardcarder.com awithington@atu.org

Ladies and Gentlemen:

At the request of the Alameda-Contra Costa Transit District, I.am appointing 2 board to _
investigate the strike noticed by ATU. Local 192 that threatens to disrupt public transportation
services in the Bay Area. This board is appointed under the authority of Government Code
section 3612, subdivision (a), because-a strike will, if permitted to occur, significantly disrupt
publictransportation:services and endanger the public’s health, safety, or welfare.

The ﬂl;ee individuals appo‘i_nt’ed'to. the board of investigation are:

1. Peter Southworth, Chairperson -
2. Josie Camacho
3. ‘Micki Callahan

The Government Code prohibits any strike:or lockout 'while the board completes:its
investigation. (Gov. Code, § 3612, subd. (b).)

‘GOVERNOR EDMUND G. BROWN JR. » SACRAMENTO, CALIFORNIA 95814 - (el16) 4‘-}5—2_841

il
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The board is directed to provide me with a written report within seven days. For the sake of the
people of the Bay Area, T urge both sides to:take this matter seriously and to continue working to find
a fair solution.

Sincerely,

ELNS B

Edr"nund ‘G. Brown Jr.

cc:  Peter Southworth, Deputy Secretary & General Counsel, Transportation Agency
Josie Camacho, Executive Secretary-Treasurer, Alameda County Central Labor Council
Micki Callahan, Director, Human Resources for the City &'Count-y of San Francisce
Marty Morgeristern, Secretary, Labor & Workforce Development Agency
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ALAMEDA-CONTRA COSTA TRANSIT DISTRICT

REQUEST FOR COOLING OFF PERIOD
2013 BOARD OF INQUIRY

OCTOBER 21, 2013



I. BACKGROUND FACTS

Alameda-Contra Costa Transit District (the “District”) is a special district organized
under the California Public Utilities Code.' Ithasa directly elected Board of Directors, one of
only thfee such Districts in the nation. The District is the largest bus-only system in the nation
serving 13 cities and nine adjacent unincorporated areas in Alameda and Contré Costa counties.
The District operates two main types of service — East Bay Local Service and 'Transbay Service;
the latter is provided in partnership with BART. '

The District employé 2,000 employees, a significant majority of whom (84.5%) are
represented by the Amalgamated Transit Union, Local 192 (“ATU”). In addition to the 1,689
ATU represented employees who work in transportation, maintenance, clerical, and
purchasing/materials positions, the District employs 24 employees who are represented by the
i Interﬁationa} Brotherhood of Electrical Workers, Local 1245 (“IBEW™), 211 employees who are |
represented by the American Federation of State, County & Municipal Employees, Local 3916

(“AFSCME”), and 76 employees who are unrepresented.

Ii.TERM OF COLLECTIVE BARGAINING AGREEN_[ENTS

The 2010-2013 collective bargaining agreement (“CBA”) between the District and ATU .
expired on June 30, 2013. That CBA was the result of an interest arbitrétion decision dated
November 5, 2010.2 |

In addition to the CBA between the District and ATU, the District has a CBA with
AFSCME that expired on September 30, 2013; and a CBA with IBEW that expires on December
31, 2013. The District anci AFSCME have a tentative agreement to extend their CBA by six
months. This tentative agreement is currently awaiting a ratification Voté by th_e’ AFSCME
membership. IBEW reéently made a demand to commence negotiations and these are erly to

‘begin in November 2013.

! Public Utilities Code § 24501 et seq.
22010 — 2013 CBA included as Attachment 1
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III. HISTORY OF ATU NEGOTIATIONS - 2013

The District aﬁd ATU began negotiations for renewal of the 2010-2013 CBA on March
29, 2013, approximately three months in advance of the June 30, 2013, expiration date.

Threefa»ce-to-face bargaining sessions were held during the month of April 2013 (12, 19,
25); five face-to-face sessions were held during the month of May 2013 (15, 17, 23, 24, 29); and
one face-to-face session was held during the month of June 2013 (17).

ATU conducted a strike vote on June 15, 2013,3 and it was reported that more than 97%
of those attending the meeting voted to authorize a strike. As far as the District is aware no
subsequent strike vote has been taken.

On May 23, 2013, the District applied for the assistance of a state mediator.* On May 28,
2013, Kenneth Glenn contacted the District to advise that he had been appointed as the mediator.
Mr. Glenn subsequently suggested June 14, 17, and 24 as available dates for mediation. ATU
waé unable to meet on June 14" and the mediator became unavailable on June 17 (the parties
met face-to-face on that date). On June 1 9, 2013, the District and ATU were advised that Loretta
van der Pol and Yu-Yee Wu Wduld be replacing Mr. Glenn as mediators at the mediation session
scheduled for June 24, 2‘013».5 |

The pérties entered mediation - initially with both mediators and subsequently with Ms
Wu — and participated in 17 mediation sessions (Jﬁne 24,25,27,28,29,30; July 1, 2, 3, 5, 10, |
12, 26; August 1, 2, 5, 6). On August 5, 2013, ATU issued a notice of its intention to strike as of
12:01 a.m. on August 7, 2013.° The first tentative agreement was concluded during the late

evening of August 6, 2013, and a strike was a_verted.7

~ ? See Attachment 2 :

* See Attachment 3 - «
* See Attachment 4

¢ See Attachment 5

7 See Attachment 6
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On August 17, 2013, ATU conducted a ratification vote and it was reported that the ATU
membership rejected the tentative agreement with 257 voting Yes and 576 voting No (886
membem did not vote). » |

Following the rejection of the tentative agreement the parties met face-to-face five times
(August 21; September 3, 5, 18, 25) to continue negotiations without the assistance of the
mediator. A second tentative agreement was finalized on September 25, 2013.°

On October 1, 2013, ATU conductéd a ratification vote on the new tentative agreement
and again the ATU membership rejected the tentative agreement, this time with a reported fally
of 369 Yes votes and 561 No votes (759 members did not vote).

Following the rejection of the second tentative agreement the parties met informally on
October 8, 9, and 15 to discuss the next steps in the process. With the strike deadline lodming,
the parties agreed to resume formal negotiations starting at 5:00 p.m. on October 16, 2013.

A few days after the rejection of the second tentative agreement the District received a
petition directly from a group of 299 members of ATU. This petition’included a list of 25
bargaining demands, many of which are significantly in excess of what the District and ATU had
agreed to in the two tentative agreements.’

One signatory to this petition subsequently contacted a Board member to claim that she
had been misled as to the purpose of the petition and that the list of 25 demands had not been
attached to the petition she éigned.lo It is unclear whether hers is an isolated case or reflects a

_broader misunderstanding as to the purpose of the petition.

On October 14, 2013, ATU issued notice of its intenﬁoln to strike as of 12:01 a.m. on

October 17, 2013.'" On the same date, the Districf submifted for consideration its request for a

cooling off périod to the Governor’s office.’> On October 16, 2013, at approximately 4:30 p.m.,

¥ See Attachment 7

® See Attachment 8

1% See Attachment 9 \

1 See Attachment 10 _ B :

' See Attachment 11 - the request is dated October 8, 2013, but it was not officially submitted until a few days later.
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the District was advised that the Governor had appointed this panel to inquire into the labor
dispute and report back to the Governor pursuant to Government Code § 3612 et seq.

As the parties were scheduled to resume negotiations at 5:00 p.m. on October 16™, that
meeting was held and a path going forward was discussed in the event that the cooling off period
was granted. No additional meetings are scheduled at this time as both parties agreed that they
needed time in the next few days to prepare their submissions for the panel.

The District remains optimistic that an agreement is obtainable. However, from the
District’s perspéctive, it appears that some time is needed for the ATU bargaining team to take
the pulse of its membership to determine the bargaining priorities for the majority of the unit and
to present those to the District for consideration.

At this time, it does not appear that an agreement can be ratified in the short term given -
the sigﬁiﬁcant differehces between the tentative agréements already negotiated, the margin by
which the two ratification votes failed, and the magnitude demands of the minority group
recently submitted directly to the District. A cooling off period woula allow the necessary time
for this process to work itself out and the interests of all parties to be fully discussed without the

threat of a strike hanging over the heads of the District and the ATU leadership.

IV. OUTSTANDING ISSUES

The District and ATU have twice reached tentative agreements to resolve the current |
bargéining dispute. The difficulty has been ratification by the membership. There is a core group
comprising about one-third of the bargaining unit that has voted against both tentative
agreements. Unfortunately, at both ratification votes a significant portion of the bargaining unit
did not vote; 52% the first time and 45% the second time.

It is unclear whether the non-voters aré in favor or opposed to the tentative agreements as
the NO vote held relatively stable (576 the first time and 561 the second time). In other words,
almost all of the additional 7% of the bargaining unit who voted during the second ratification
vote went YES rather than NO. This indicates that the current tentative agreement may actually
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be acceptable to the majority of the bargaining unit but we will never know because such a large
portion of the unit chose not to vote.

With that uncertainty in mind, it appears that the employee contribution toward health

and welfare benefits remains a significant concern.

In the first tentative égreement an across the board contribution was negotiated. The first
year contribution was $70 per month, which increased to $i40 per month in the second year and’
to $180 per month in the third year. This arrangement meant that all employees in the bargaining
unit would pay the same aﬁount, regardless of plan choice or benefit coverage.

In the second tentative agreement the parties took a different approach. Rather than one
rate for all members, employees paid a monthly contribution based on the plan they were
participating in and their coverage options. There are two plans with thfee coverage.options each
(single, double, family) for a total of six different monthly conttibution amounts. As a result,
contributions in the first year ranged from a low of $30 per month for Kaiser single coverage to
$113 per month for Health Net family coverage.

In addition, the District agreed to éap the monthly contributions of those employees who
were in Kaiser family coverage at levels similar to the first tentative agreement ($70 per month
. in year 1, $140 per month in year 2, and $170 per month in year 3), even tﬁéugh that meant those
electing Kaiser family coverage paid a smaller percentage of their benefit costs than members in
the five other plan choices. However, these alteraﬁons were not enough to result in a YES vote
~ onthe s‘econd'tentative agreement. ' .

It is apparent from anecdotal evidence that some employees remain confused about the
employee contribution for benefit coverage. In part this is because the 2010-2013 CBA required
employees to contri‘bute a percentage of their pay towards the cost of benefits. Some emp]oyees
believe that the new tentative agreements will require them to contribute 10% of their income
towards the cost of their benefits and with only a 9.5% wage increase they calculate that they are

actually losing money over the term of the agreement.
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The 10% figure they have latched onto is the contribution made by other District
employees towards the cost of their benefit. However these employees pay 10% of the cost of the
monthly premium for their benefits not 10% of their wages. To put this in perspective, 10% of
the average monthly benefits premium for ATU bargaining unit members is slightly more than
3% of average wages. On that basis, the average wage increase, even when the employee
contribution is taken into account, is 6.7% over the three year term. (Due to compounding the |
3%, 3%, 3.5% increases result in a 9.8% overall increase to base wages).

On the other hand, the splinter employee group who submitted an alternative bargaining
proposal indicated that they are only Willing to pay $40 towards their monthly benefit premiums

in the first year no matter what plan the employee is in, with this contribution to increase by $10

per month each year of the contract (i.e. $50 per month in year 2 and $60 per month in year 3).

The initial contribution of $40 per month is approximately 2.2% of the beneﬁt‘cost. The final
contribution of $60 per month is approximately 3% of the monthly premium for the benefits.

So there are at least two camps when it comes to benefit choices: those who may be
confused as to the extent éf the contribution and those who want to make a much sfnaller
contribution. There is probably a third camp that is willing to make a contribution that is greater
than that proposed by the splinter group but not as big as that outlined in the tenfétive
agréements. |

One of the key District initiatives during this bar_gaining cycle has been to have ATU
members begin to contributé regularly towards the cost of their health and welfare benefits. At

this point all other District employees and Board members, with the exception of ATU

- represented employees, contribute 10% of the cost of the monthly premium for their health and

welfare plans.

The District’s initial proposal was to have ATU members contribute the same as other
employees. During the course of bargaining the District agreed first to move to a phased in
approach for employee contributions and second to go with fixed dollar equivalents to the
percentages being proposed by the District, based on current year pricing.
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It appears that this issue will require more discussion between the parties to find the right
formula that a majority of the bargaiﬁing unit will be able to accept. ‘

At this point it does not appear that the parties have a significant difference related ’to |
wage issues. The first tentative agreement provided a 9.5% wage increase Aoiver the three year
term (2.75%, 3.25%, 3.5%). The sécond tentative agreement retained the same 9.5% wége
increase but moved some of the money forward from the second year into the first (3.0%, 3.0%,
3.5%).

Placed in historical context the 9.5% gross increase (9.8% when compounded) is the
Jargest that ATU has negotiated since the 2000-2003 CBA and the net increase of 6.7%, after the
contributions for benefits are taken into account, is still the highest in that timeframe. >

The 9.5% increﬁse is also higher than the published settlements in the transit industry in
California as Well as recent public sector settlements in the Bay Area by a significant margin. 14

That said the demands of the splinter employee group include eight items related to
wages. The two most significant are a 25% general wage increase over the three year term of the
CBA (9%, 8%, 8%) and the restoration of the cost-of-living adjustrﬁents (up to 8.5% COLA per
year); potentially an aggregate increase of 50.5% over the three year term.

If ATU needs to deliver this level of pay raises to ratify an agreement then the parties are
significantly apart. To date there has been no indication that is the case but clearly there is a
group of employees whose expectations are out of line with current settlements and who believe
that they “deserve” increases of this magnitude. |

This demonstrates that time will be required to manage the expectations of employees
within the unit, which also speaks to the wisdom of a cooling off period.

In terms of total dollars, the first Atentative agreement had an additional cost to the District
over the term of the agreement of $8.9 miilion. The second tentative agreement had a cost to the

District of $9.7 million. Most of the cost difference between the two tentative agreements is

13 See Attachment 12
 See Attachment 13
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attributed to the moving forward of money from the second year to the first. The remainder is as

a result of the cap on the Kaiser family rate coverage.

V. IMPACTS OF A STRIKE

Overview of the District’s Service

The District is the primary public transif service provider in the Inner East ‘Bay region of
the San Francisco Bay Area. The District has a service area of 364 square miles in Alameda and
Contra Costa counties. This includes 13 cities and several unincorporated areas with a population
of 1.5 million, including the City of Oakland with a population over 400,000. The District has
107 bus lines with roughly 5,500 bus stops locatéd in its service area and its service includes
commuter express bus service to San Francisco and other job centers in San Mateo and Santa
Clara counties.

The District provides 181,000 daily trips or 52.6 million annual trips out of its three
operating divisions located in Emeryville, East Oakland, and Hayward. District employees
deliver approximately 5,600 hours of service every day and 18.6 million miles of service
annually through a fleet of 569 buses. | |
The District’s Riders

The District serves riders frqm all demographic backgrounds. Many different people rely
on the District to meet their transportation needs, whether for commute trips to work and school,
important appointments, 'or:rec‘reation. The District’s riders are 59% female and 41% male. By
age, the majority of the District’s riders aré adult. However, the District carries a significant
amount of youths under the age of 18 (over 11,000 daily) and seniors over the age of 64 (over
'15,000 daily). In addition, the District carries a large disabled population; according to the
Metropolitan Transportation Commission (MTC) 2012 rider proﬁle survey data,'® 12.5% of fares

collected were from disabled passengers.

'’ See Attachment 14
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The District’s riders are 76% minority compared to 71% of the population as a whole
within the District’s service area (as defined by Title VI federal regulations). If the District were
to completely eliminate service as a result of a labor strike, it would disproportionately affecf
minority riders. |

Transit-Dependent Riders

A significant portion of the District’s ridership depends on the District as its only form of
transportation. Based on the 2012 survey data provided by MTC, 51% of the District’s riders do
not have a driver’s license and 40% of riders live in househollds without a car. In addition, the
District’s ridership -is heavily low income. Sixty-three percent of the District’s ridership is
coqsideréd low-income (as defined by the United States Census Bureau), compared to only 29%
of the general population in the District’s service area.

Within the District’s service area, there are seven routes in Alameda County and four
routes in Contra Costa .County that receive Lifeline Transportation grant funds from the State
Transit Assistance Program (STA) and the Federal Transit Administration (FTA). This program
is designed to fill gaps in the public transportation system in low income afeas to connect these
“Communitiés of Concern” (as identified by MTC) with workplaces, retail establishments, social
service agencies, and health care facilities. These lines afe crucial to providing mobility to low-

income riders who would be severely affected by a District labor strike.

| Stude;nt Riders

Students are a major component of the District’s ridership. Based on estimations, the

District transports nearly 17,000 students every day throughout its service area, which equates to

34,000 daily trips. That is nearly 18% of the District’s total ridership. There are 197 schools in

~ the District that are served through its local route network and by 50 supplementary school

routes that prevent overcrowding on our regular service during peak commute times. The table

below details the District’s student ridership by school.
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: Estimated Estimated
School Name riders Trips
Colleges and Universities - . N
University of California . 8750 17500

Cal State East Bay . 658 1316
Chabot Coliege 657 1315
Laney College 596 1192
Contra Costa Coliege 398 796
College of Alameda - 330 660
Berkeley City College 323 646
Merritt College B 300 600
Stanford University 159 ' 317
Mills College 78 156

Holy Names University 67 133

Middle Schools and High Schools

Supplementary Service to Oakland,
Alameda, West Contra Costa, Newark,

Hayward, Fremont and Private Schools 2768 5535
Local Service to Berkeley Schools 1074 2148
Local Service to Oakland Schools. 600 1200
Local Service to New Haven Schools 200 400
Total

Total Affected Students 16957. 33913

The following table lists the number of middle schools, high schools, colleges and universities

within the District’s service area.

School Name Total

Private (6-12) 67
Oakland Unified v 32
Oakland Charter Schools (6-12) 23
West Contra Costa Unified , 13
Fremont Unified 12
Colleges and Universities 11

Hayward Unified 9
Alameda Unified 8
San Lorenzo Unified 5
New Haven Unified. . 4
Castro Valley Unified 4
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Newark Unified 3
San Leandro Unified 3
Piedmont Unified 2
Emery Unified 1
Total : 197

Work Commuters

Based on the 2012 survey, 41% of the District’s riders use the service to commute to.
work. This includes 14,000 trips on the District’s Transbay service. Combined with the
~ students, néarly 60% of the District’s ridership relies on the service to commute to work and
school; that equates to over 108,000 daily trips.

While many of the Transbay commuters may be able to find other transportation options,
students and workers in lower paying jobs are _less likely to find transportation alternatives to
échool or work during a strike by District émployees. Based on the demographics of Distribt
riders, this group represents a high proportion of those individuals using the system. -

Health. Safety and Welfare Impacts

A recent health impact assessment by the Alameda County Public Health Department

states: ' . ,

Buses are particularly important for many of the Bay Area’s most vulnerable riders. In
the Bay Area, low income residents and people of color rely heavily on buses,'’
populations who also face disproportionate health burdens and are more likely to live in
neighborhoods where health-promoting resources are few and far between.'® Many bus
riders are also people with disabilities, seniors, and youth who rely on the bus every day
to get to places essential for their health. For transit-dependent residents living in
neighborhoods farther from urban centers, buses are also crucial connectors to rail transit
that carries people to important destinations throughout the region.

This excerpt relates to potential reductions of the District service. All of these concerns would be

in play if the service was completely eliminated as the result of a strike.

' See Attachment 15 - Alameda County Public Health Department. Getting on Board for Health: A Health Impact
Assessment of Bus Funding and Access Executive Summary. (May 2013)

' See Attachment 16 - MTC 2006 Transit Passenger Demographic Survey

'® See Attachment 17 - Alameda County Public Health Department, August 2008. “Life and Death from Unnatural
Causes: Health and Social Equity in Alameda County.”
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Furthermore, there are a number of key medical facilities within the District service area
that are not accessible by BART inéluding: Highland Hospital and Alta Bates in Oakland,
Doctor’s Medical Center in San Pablo, Alta Bates in Berkeley, numerous Kéiser facilities and
many other medical facilities including the concentration of offices in North Oakiand known as
“Pill Hill.” Based on the 2012 survey, 7% of all the District trips are dedicated to traveling to
medical appointments. This equates to 12,670 daily trips that could not be completed in the
event of a strike. |

In summary, a strike by District employee would mean for District riders:
e longer commutes, associated with frequent stress

e fewer hours worked, job loss, and job relocation

e more missed school days

e less social activity and increased social isolation

¢ longer travel times to health care appointments, more missed appointments and fewer
trips to health care -

Paratransit Services

The District partners with BART to provide 716,000 annual Paratransit trips under the
East Bay Paratransit Consortium. The service is provided through a third-party contracted
service provider. In the event of a District and/or BART labor strike, Paratransit service will
- continue. However, the elimination of either transit service, particularly the ADistrict’s, will
inundate the system with trip requests beyond its existing capabilities as disabled passengers who
typically use the bus service would turn to Paratransit for their transportation needs. This would
" result in significant trip delays due to both system limitations and increased vehicular traffic on
the roadways within the district. Depending on conditions, the Consortium may have to limit its
service to only providing trips for. life-sustaining appointrﬁents if the impacts of a strike were
severe. Other trips on Paratransit services for seniors and disabled may not be fulfilled.

Environmental Impacts

While public transit operations make a direct contribution to transportation sector
emissions, they generally contribute to a net reduction in emissions by getting people out of their

personal automobiles (mode shift), relieving road congestion (improved overall fuel efficiency), -
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and enabling more compact land uses that are conducive to automobile alternatives such as
walking and bikihg.

Recent studies provide evidence that overall, public transportation significantly reduces
total CO? emissions. In 2005, public transportation reduced CO® emissions in the U.S. by 6.9
million metric tons.'”” This estimate took into account several factors including: direct CO?
emissions from public transit; CO’emissions from personal vehicles if no transit service was
available; and, CO? emissions saved from transit reduced chgestion.'

In 2005, the District became the first transit agency in the nation to join the California
Climate Action Registry (California Registry) and commit to annual public reporting of its CO?
emissions. While the District already dramatically reduces regional CO? emissions by providing
public transit (as described in the Introduction), thei District has decided to take this one step
further by voluntarily electing to develop internal CO? emission reduction targets based on
Climate Registry guidance and state-wide emission reduction goals mandated by the California
Global Warming Solutions Act of 2006 (Assembly Bill 32). The District has adopted a 15%
reduction target for entity-wide Scope 1 and 2 emissions as measured by the TCR intensity
metrics: emissions per total vehicles miles, revenue vehicle hours and PMT. By selecting these
intensity targets rather thaﬁ absolute targets, the District will be seeking to reduce the carbon
intensity of their operations. |

Ow}er the past several years, the District has undertaken a number of CO? emission reduction
measures and sustainability initiatives that help to reduce GHG emiésions from sources under

their operational control and regionally. These include:
* (current): Fuel Cell Buses, a Solar Power system at CMF, Facility Lighting retrofits, a
Vehicle Use Policy, Waste Minimization, and Regional Climate Action Planning.
* (next): bus replacement with Diesel-Electric Hybrid Buses, energy Efficiency Audits,
State of Good Repair program, and Stationary Fuel Cells.
* (future): Non-revenue fleet replacement, biodiesel usage, carbon offsets

1 See Attachment 18
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In the event of labor strike, the District would need to halt these initiatives that help reduce
GHG emissions. More importantly, the 60% of District ridership that has access to a private
automobile may need to press those vehicles into service to meet their transportation needs,
creating up-to 108,600 additional trips by car each day. '

BART and the District Strikes

If BART employees continue to strike, the combined effect of a BART strike and a
simultaneous strike by District employees could be catastrophic in the East Bay; leaving riders of
both systéms with few, if any, viable altérnatives. Recall that the District c;ffered signiﬁcanf
assistance during the BART strike earlier this year and continues to do so during the current
strike by transporting hundreds of additional riders into San Francisco.

Even if BART employees do not continue to strike, this would likely add 'liftle relief to
District riders if District employees exercise their right to strike. District riders already choose to
take the bus rather than BART both for economic reasons and logistical reasons. BART is not a
viable substitute for the District’s riders because BART cannot serve many of the loéal areas that
the District covers. |

For example, BART cannot transport rhany of the 17,000 students to their desﬁnation
every day. Furtherrhore, BART and the District’s functions as transit providers are diffe-:rent.'
BART’s primary purpose is to carry passengers regionally throughout the Bay Area, while the
" District primarily provides local trips in the East Bay. The average trip length for a District

passenger is 3.5 miles, whereas the average trip length for a BART rider is 13.5 miles.

VI. WHY A COOLING OFF?
The District recognizés that ATU has a right to strike to enforce its bargaining demands and that
a cooling off period temporarily suspends that right. As such, there is a high standard to meet

before a cooling off period will be granted. As the moving party, the District must demonstrate
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that “if permitted to occur ... [a strike] will significantly disrupt public transportation services
and endanger the public's health, safety, or welfare.”2

As outlined above, the District provides 181,000 rides every.weekday in its service area.
For these riders there are no other alternatives for bus transportation in the District’s service area,
meaning that, in the event of a strike by District employees, the public transportation options for
a significant majority of these riders will be disrupted. With BART currently on strike, an
alternative that may have been available to some of these riders is also not available; leaving
them with no public transportation options in the event of a étrike by District employees.

More important than the number of rides provided by the District each day is the types of
rides provided. More than half of the District’s riders do not have a driver’s license and 40% live
in a home without a car. This means that a significant portion of the District’s ridership is transit
. dependent. These riders need the bus to carry them to school and to work ahd to that end thé
District provides 108,000 trips each weekday for commutes to school or work.

In addition to its sewice to the 11 local universities and colleges, the District provides
rides for students to 186 middle and high schools. The significant majority of these 17,000
students transported each day would be required to find non-public transportation alternatives in
the event of a strike by District employees as few of the schools serviced are near a BART
station. |

In short, a strike by District employees would “significantly disrupt public transportation
services”; even more so if the strike occurs in conjunction with the current BART strike.

The District fécognizes that any strike by its employees will be disruptive and that
disruption alone may be insufficient to grant a cooling off period. There must also be evidence
that such a strike would “endanger the public's health, safety, or welfare.”

The District has .provided information that demonstrates its ridership skews towards the

lower income and minority communities. Whereas 29% of the population in the District’s service

% Government Code § 3614
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area is considered “low-income”, 63% of District riders fall into that category and 76% of
District’s riders are minorities.
As outlined above, many of these riders are transit dependent for not only school and

- work, but for medical and other basic needs. BART does not provide convenient service to most
of the major medical centers in the District’s service area. Reiterating what the Alameda Public
Health Department recently stated, “Buses are particularly important for many of the Bay Area’s
most vulnerable riders... Many bus riders are also people ... who rely on the bus every day to get
to places essential for their health.” As noted earlier, ;che District provides almost 13,000 trips
each weekday for medical appointments. }

In summary, a strike by District employees would require 17,000 students to find
alternative ways to school, putting inany of them on the roads as they walk to school because
they can no longer ride on the bus. This additional foot traffic creates a potential safety concern.
Similarly, 6,500 people would have to find another way to attend to their medical appointrnents.
and 37,000 people would have to find another way to work.

| Employees who cannot make their commute to work risk losing their employment.

Students who miss school because they cannot ride the bus miss but on the educational

opportunity but also their 'Ischool’s funding stream could be effective by the lowered attendance.

Individuals who cannot attend their medical appointments may have an increased risk of medical
~ complications. All of these demonstrate that a strike would endanger the health, safety, and
welfare of the riding public.

~ In addition, a cboling off period makes sense from a bargaining standpoint. The parties

have twice concluded a tentative agreement, which suggests that an agreement is close and
attainﬁble if the parties have some more time to work 6ut the final details. In addition, separating
the District’s negotiations, which have been lively but overall cordial, from the situation at
BART will give the parties time to conclude a mutually agreeable CBA - as they havé already

done twice in the past couple months - that can be ratified by the ATU membership.
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VII. FINANCIAL INFORMATION

To assist the panel the District is providing copies of its financial information including a
financial trend analysis for 2004 through 2020,%' an explanation of the District’s Operating and
Capital Budgets for FY 2013-2014,% and the District’s Comprehensive Annual Financial Report
for the FY ending June 30, 2012 (the ;nost recent version of this report).”

The District continues to face significant challenges achieving financial sustaiﬁability.
The District’s revenues are heavily dependent on the economic condition. of the operating service
area. With fare box collections generating approximately 18% of the revenues needed to fund the

District’s opérations annually, the balance of the revenues received depend on the state of the

local economy in the form of property tax and sales tax revenues.

The District has just entered a new era of not relying on one-time revenue sources - suéh
as exchanges of federal funds intended for capital acquisitions and investments in facilities
maintenance and upgrades - for op‘erating. costs. Over the past five years the District has faced
operating deficits as high as $47 million and Waé forced to defer capital investments to cover the
cost of the operations.

With total labor costs (which includes salary, health care, and pension contribution)

representing approximately 70% of the District’s total operating budget, strategies to become

more efficient with the allo_catioh and utilization of operating resources have been developed and
are gradually being implemented.

The District continues to be solely responsible for embloyee pension expenses. Pe_:nSion
expenses represent approximately 12.4% of the District’s annual operating budget, or

approximately $41 million annually. It is critical that the District achieve a sustainable benefit

structure that keeps the workforce healthy and productive at a shared cost that is affordable for

all.

2 See Attachment 19
22 See Attachment 20
2 See Attachment 21
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Due to the improvement in the local ecbnomy and the recent implementation of new
operating strategies, the District has begun to see improvements in its overall financial condition.
It is imperative that new technology and improvements in efficiency continue to be incorporated
in the District’s day-to-day operations. Additionally, a shared arrangement in employee’s health
and welfare are critical elements in the District’s ability to improve the service that is provided to

.the riding public.

ALL OF WHICH IS RESPECTFULLY SUBMITTED
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File No, 88-87

October 20, 2013

Mr. Peter Southworth, Chair
Ms. Josie Camacho
Ms. Micki Callahan

Re: Board of Investigation, AC Transit and ATU deal 192 Labor Dispute

Dear Mr. Southworth, Ms. Camacho, and Ms. Callahan:

Enclosed please find Amalgamated Transit Union Local 192’s Statement of Position and
supporting documents for your consideration in the matter of the Board of Investigation hearing
scheduled to be heard on October 21, 2013, called by Governor Brown pursuant to the California
Government Code Sections 3612 and 3613.

Thank you for your service in this matter.

Very truly yours,
LEONARD CARDER, LLP

By: L'%%Q(/LQ WMMW |

Margot Rosenberg
Counsel for ATU Local 192 i

cc: Tom Prescott, AC Transit District
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BEFORE THE BOARD OF INQUIRY ESTABLISHED PURSUANT TO
GOVERNMENT CODE SECTIONS 3612 and 3613

IN THE MATTER OF A LABOR.DISPUTE BETWEEN:
"ALAMEDA-CONTRA COSTA TRANSIT DISTRICT (“AC Transit™), Employer
- and.

AMALGAMATED TRANSIT UNION LOCAL 192, AFO-CIO (“Local 192”), Union.

Union Bargaining Committee:

Yvonne Williams, President/Business Agent

Ed Nash, Vice-President

: Joyce Willis, Financial Secretary-Treasurer

Danny Marshall, Assistant Business Agent, Transportation

Ron Williams, Assistant Business Agent, Maintenance, Clerical & Materials
William Lopez, Bus Operator

Tony Withington, ATU International Representative



ATU Local 192°s Statement of Position with Respect to AC Transit District Labor Dispute

I Introduction

The members of ATU Local 192 have spoken loud and clear: after years of concessions and
in recognition of the extremely difficult work that they do and the uncomfortable, and yes,
dangerous and‘ at times inhuman, conditiorls rmder which they_work, Local 192imembers demand
a contract that provides fair compensatien and provides .for their safety and basic well-being.

Here are the facts. The right of these members to strike was established through judicial -
decision 40 years ago (Exhibit 1); the last strike at AC Transit was in 1977. In this round of
negetiatrons, though, the members have overwhelmingl§ turned down two tentative agreements,
reached after months of hard bargaining, After more than 35 years of peaceful resolutions to
contract negotiations, the 1600+ ATU Local 1§2 members at AC .Transit have said this is the
time to take a‘ stand, this is the time to make our voices heard, this is the time to regain fairness
and dignity for workers at AC Transit. . |

What happened‘? Why this year? What are the issues? And can a cooling off penod help to
heal the r1ft‘7

The last contract cycle (2010-2013) llltrmately- was resolved through interest arbitration, and
not through a negotiated agreement, ATU employees at AC Transit took a huge hit, Whrle
many California public employees suffered financially because of the 2008 recession and its
aftermath, ATU employees at AC Transit were particularly hard hit, giving up about $35 million
ever the three year contract period, to help keep the service running during the economic
downturn. Irideed, these employees took real wage cuts of 6%, 5%, and 3%, respectively, in
each of the three years of the contract, and, with other coneessiorls, gave up about 8.5% of their

take home pay each year for three years. Not only were the cuts deep, but the District’s tactics of



prerslatureiy imposing new terms and conditions and refusing the Union’s request for interest
arbitration were heavy handed and adjudged to be unfair and illegal as well.

That was then and this is now, you might say, but these employees, many of whom are long-
term, are still suffering the real effects of the last deeply concessionary contract. Members want
to go forwards — not backwards — in this contract, and the reality is that despite offers of modest
wage increases, when taken in tandem with the imposition of significant health care premiums;
members do not see this cbntract as moﬁng them forward. What the rﬁembe_rs tell us is tﬁat these
first-time health care premiums are just too high to absorb in one contract cycle, in light of the
modest wage increases. |

‘Moreover, it did not help the ratification process wheﬁ there were four shootings and an
armed robbery on AC Transit buses 1n a 10-dsy period surrounding the ratiﬁcation‘votc. (We
were later informed that the third “shooting” was actually a rock through the rear window, vs;hich
nevertheless shattered the glass and sent the passengers into pure panic, diving onto the bus floor
for safety.) Under these conditions, is it any wonder that the drivers feel they deserve “combat”
péy‘?

This panel is fasked with reporting on the impediments to succéssfully concludjhg successor
contract negotiations, as Wsll as whether and how a strike or lockout would significantly disrupt
public transportation services and endanger the public’s health, safety, or welfare. It is the |
District’s burden, we submit, to demonstrate disruption to transportation services by a labor
dispute. We further submit, however, that the working conditions themselves on AC Transit
buses may endangef the health, safety, or welfare of both AC Transit employees and passengers

alike, and are a root cause of the instant labor dispute.



IL. History of Recent Negotiations and Labor Disputes

The primary purpose of these puBlic hearings is to ascertain the facts with respect to the
causes and circumstances of the labor dispute. (Govt. Code § 3613.) To understand why the
members have turned down two tentative agreements (TAS) in August and then again earlier this
month, it is important to understand both the history of recent labor relations at AC Transit as
well as the elements of the TAs reached in this current round of bargaining.

ATU Local 192 represents approximately 1,620 bus operators, dispatchers, mechanics,
service employees, and allied clerical workers, including maintenance clerks, division clerks, and

timekeepers. This is the Union’s 1 12t year on the property; ATU represented the employees

~ when service was provided by the private Key Route system, and continued to do so when the

' AC Transit District was established as a public agency in 1960. ATU Local 192 and its members

have deep roots‘ in the community.
: Employees who gain a foothold at AC Transit generally stay for a long time; you' will meet
many ATU employees who work their entire career and retire from AC Transit.

The 1990s through mid-2000s marked a particularly peaceful period in lébor relations at the
District. The collective bargaining agreement provisions négotiatéd duriﬁg that period reflected
the parties’ interest in woﬂdng collaboratively to address passenger concerns and to improve the
service, to incorporate bué driver feedback into their working condiﬁons, and to pfovide wage
and benefit increases affording employees with the stability they needed to do their jobs, to come
to work, to live néar work, to take care of their families. Moreover, the bargaining parties' looked
to the future.‘ For instaﬁce, in 1997, through contract negotiations the parties established a retiree
health trust to help defray the cost of retiree health care; employees gave up a general wage

increase to establish the retiree health trust.



More recently, two contracts ago - the 2007-2010 contract - the members rece.ived a total
4.5% wage adjustment and cost of living increase over the three years of the contract. These
gains Wei'e very modést, but there were other ﬁﬁprovements in the contract, and the members
ratified the agreement reached between the Disﬁct and the Union. Even so, it became harder
and harder to make ends meet, and many emgloyees, among other things, were forced to move
farther and farther frorﬁ the Alameda-Contra Costa County service area.

" The 2010-2013 negotiation cycle marked thé end of harmonious labo.r relétions between the
District and the Union, and clearly the relationship has yet to be repaired. In the District’s-race to
ini{pose deeply concessionary terms, the District prematurely declared impasse, and ﬁonths of
costly and divisive litigation ensued, with the District losing at every turn. The status quo was
restored pending interest arbitration, but not before eﬁgendering service disrupfions caused by

the District’s unilaterally changing the bus run structure and bitter feelings caused by the

District’s end-run around the bargaining process. (Exhibit 2, Amalgamated Transit Union, Local :

192 v, ‘Alameda-Contra Costa Transit District, Alameda County Superior Court No.
RG10522627, Orders dated July 16, 2010 and August 2, 20 10.5

The 2010-2013 contract ultimately was resolved in court-ordered interest arbitration.
(Exhibit 3, Interest Arbitration Award, da;ced November 5, 2010.)! In that contract cygle, the
Unién gave abo'ut $35 million in concessions, costing each employee 8% or more of his or her _

take home pay each year for three years. Among other concessions, Union members’ base wage

' At the time that the Alameda County Superior Court granted ATU Local 192’s petition to compel
interest arbitration, there were two sources of the right to interest arbitration: (1) a 50-year old AC
Transit Board of Directors resolution, incorporated into the collective bargaining agreement, which set
forth the District’s agreement to resolve contract disputes through binding interest arbitration upon the
Union’s request; and (2) the parties’ 13¢ Agreements, which are required for the Department of Labor to
certify federal grant funds for release to the District. The District’s Board of Directors rescinded the long-
standing Board policy on June 30, 2010 (after the Union requested interest arbitration), but the parties’
13¢ agreements continue to provide for interest arbitration at either party’s request, to resolve contract
disputes. -



rates were cut by 6% the first year, 5% the second year, and 3% the third year; it was only on
July 1, 2013 that the wage rates returned to where they were in 2009. There were othc'er.cuts that
. served to slash employee compensation, such as thelloss of a holiday (Veterans Day) and
changes in overtime pay. And, at the same time, incentives for coming to work — like the
“Perfecf Attendance Bonus” — were cut out, while disincentiveg to coming to work — like
instituting a rule v&%here employees are not allowed to use paid sick leave for a one-day illness but
.instead are required to be off sick for two or more days before they may use their accrued sick
leave — were instituted. |
| To say that the resulting employee moralé is low is an undersfatement. Indeed, the depths to
which morale has sunk became all too evident when in these 'successor negoﬁations the members
of ATU Locai 192 rejected two successive tentative agreements reached betweeh the bargaining
parties. We now turn to the specifics of these negpﬁaﬁoné and of the contract issues in dispute,

II.  The Current Bargaining Cycle and the Tentative Acreements

Pursuant to vaernment Code section 3611, the parties exchanged bargaining pfoposals on
March 29, 2013; the contract expired by its terms on June 30, 2013. The contract was not
.extendeci, and employees have been working without a contract since June 30. |

The parties met at least a dozen times in face-to-face negotiations between March 29, 2013
and June 17, 2013. During this time period, the District’s 115+ page proposai sought take-aways
in virtually every article, sought' immediate and hefty health care premium contributions, and did
not provide for any wage increase. Indeed, the District had no wage proposal, but rather a
- proposal for an utterly unattainable “performance bonus” based on meeting several criteria
simultanepuély, each of which was outside of employees’ control. To say that this “performance

‘bonus” was illusory is an understatement.
Ty 1S al



In this context, it is not surprising that on June 15, 2013, the Union’s membership voted
overwhehningly —97.8% - to authorize the ATU Local 192 bargaining team to call a strike if
necessary.

On June 24, 2013, the parties entered intensive mediation facilitated by Loretta Van Der Pol
and Yu-Yee Wu of the California State Mediation and Conciliation Service (SMCS). The parties
held épproximafely two dozen mediation sessions, many lasting through the night and into the
early hours of the morning. In addition, a number of subcommittee meetings were held during
this period, to address more techﬁcd and operational issues.

Importantly, on June 30, 2013, the ATU Local 192 leadership remained at the table despite
the contract expiration. Indeed, when sister ATU Local 1555 st;uck BART starting on July 1,
the Local 192 team continued to bargain, as progress was béing made at the table.

The ‘paﬂies bargained and bargained, and on August 6, 2013 rcaéhed a tentative agreement.
(Exhibit 4 [first TA].) As described in more detail below, the first TA included'a wage increase
of 9.5% over 3 fears (2.75%, 3.25%, and 3.5%), first-time contributions toward medical care,
modification of the quarterly sign up (the biddjng procedure for bus drivers), and a tightening of
the attendance poﬁcy. Altliough recommended by the Uniori’s’ bargaining téam, the members
soundly Iejeéted the TA (257 [yes] — 576 [no]) on Augﬁst 17,2013. Members voiced tﬁcir
concerns: the wage increase did not keep pace with the cost of living; the medical insurance
Vpremiums consumed the wage incréases; the blended health care premium did not take into
considefation the number of individuals covered (Single, Double or Family) or the type of health
- plan (Kaiser or Health Net); fhe lowest paid employees (janitors) were required to pay the same
| medical premiums as the most highly paid employeés; the traditional sign up procedure (by

which bus operators bid on their routes) was revamped in a way that some members felt



threatened their sem'ority'; the change in attendance policy perversely penalized thése employees
with good attendance.

The bargaining teams returned to the table in a good faith eff(.>rt to address the members’
concerns and reach an agreement tha’; would be ratified by the membership. It was with high
hopes that the parties reached a second tentative agreement on September 25, 2013 (Exhibit 5
[second TA]). This second TA addressed some of the memberé’ criticisms of the first TA: the
wage increase remained at 9.5% over 3 years but it was slightly front loaded; the lowest-paid
employees, janitors, received an equity Bonus; the employee contribution to health care
premiums was apportioned by plan (Kaiser or Health Net) and by number 6:6 individuals covered
(single, double, or family); the sign up procedure was restored but vﬁth improvements, the
attendance policy was restored to status qﬁo in important respects, and so on. ‘Despite these
improvements and Union efforts to get the facts out, on Oétober 1, 2013, the membership
ovefWhehningly rejected the second tentative agreément,. 369 [yes] — 561 [no].

In rejecting the TA the second time, the members remain focused on wages and the ﬁedicﬂ
premium contributions, and on their health and safety on the buses. .

IV. The Members Turn Down Both TAs: the Issues in Dispute

Based on District figures, its FYE14 operating budget is $328.8 million and FYE14 capital
budget is $92.4 million. The current annualized labor costs for all District employees are $220
million, and the current annualized labor costs for ATU-represented employees, who represent
approximately 86% of the District’s workforce, is at least $186 million. The farebox revenue is -
up about 3%, and sales and property tax revenues are also up. |

A. Wages



ATU employees’ average base pay is $4,451.20 per month, or just over $53,000 per year.
With respect to base wage rate, AC Transit employ’ees are behind other ATU-represented
regional transit providers, such as Santa Clara Valley Transpbrtation Authority (VTA)
($30.20/bus operator; $41.60/mechanic), San Mateo (SamTrans) ($29.05/bus operator;
$35.99/mechanic); and BART ($30.22/train operator). |

The last time Union members received a wage increase, it was a 1.5% COLA in the
second half of 2009. In the 2010 negotiations, when confronted_ with the District’s ciaims of
revenue loss due to the recession, employees rebated 6% (2010-2011), 5% (2011-2012), and 3%
(2012-2013) of their wages. |

As of July 1, 2013, employees’ hourly wage rates finally returned to 2009 levels, and yet
Béy Area inflation increases in every one of those years were higher than the national averages.
We estimate that with the take—aways in the 2010-2013 contract, employees took home 8%-9% »
less each year of that contract, and although wage rates have returned to the 2009 level, the other
take-aways did not sunset, and employees are far worse off now than they were in 2009.

During the 2010-2013 contract term, thé cost of living in the Bay Area increased by
- 7.7%, according to the Federal Bureau of Labor Statistics. (See Consumer Price Index Urban
Wage Earners and Clerical, Bureau of Labor Statistics publication, Exhibit 6.) Current
projections published for Bay Area urban wage earners show an additional 2.0%-2.1% increase
in cost of living in each yéar between 2013 and 2016, totaling 6.2% over a 3-year §011tact. (See
CPI Calendar Year Averages, Forecast, California Dept. of Finance, Exhibit 7.) Thus, by the
conclusion of a 3-year contract in June 2016, AC Transit employees will see their real wages
erode by an additional 6.2%, in addition to the 7.7% inﬂat_ion in the 2010-2013 years, or 13.9%

behind, in light of the fact that their last base wage increase was in 2009.



The September 25 TA provided for 9.5% base wage increase as follows: 3% as of
10/6/13; 3% as of 10/5/14 and 3.5% as of 10/4/15.

The current top Bus Operators rate of pay is $25.68. Pursuant to the September 25 TA,
the top bus driver rate of pay would increase to $26.45 (year 1); $27.24 (year 2); and $28.20
(vear 3).

The current top Dispatchers rate of pay‘ is $28.87. Pursuant to the September 25 TA, the
top dispatcher rate of pay would increase to $29.74 (year 1); $30.63 Cyear 2); and $31.70 (year
3).

The current top‘ Mechanics rate of pay is $30.61. Pursuant to the September 25 TA, the
top mechanic rate of pay would increase to $31.53 (10/6/13); $32.48 (10/5/14); and $33.62
(10/4/15). ’ "

The current top rate for Senior Maintenance Clerks, Division Clerks, and Timekeepers is
$25.05. Pursuant to the September 25 TA, the top rate of pay for these clericai positions would
increase to $25.80 (year 1); $26.58 (year 2); and $27.51 (year 3).

The current top rate for Service Employees is $22.52. Pursuant to the September 25 TA,
the top Serviee Employee rate of pay would increase to $23.20 (year 1); $23.90 (vear 2); and
$24.74 (year 3). |

The current top rate for Janitors is $16.94. Pursuant to the September 25 TA, Janitors |
would receive an equity adjustment to $17.34, and would receive pay increases on the new base,
Accordingly, the top Janitor rate of pay would increase to $17.86 (year 1); $18.40 (year 2); and

'$19.04 (year 3).
While these wage increases cannot be trivialized, the Union seeks a wage increase which

takes into account the past sacrifices of its members, and the current state of the economy



including the ever-escalating cost of living. Moreover and importantly, the Union must achieve
a contract in which health care premiums do not erode gains in base wage rates; employees must
be left with 2 meaningful net increase. -

B. Health Care Premium Contributions

The issue of employee conttibutions toward health care — medical, dental, and vision
benefits -- is arguably the thorniest issue in these negotiations. Historically, AC Transit paid the
“employee health care premiums, with employees taking less in wages and other benefits.?
| It 1s fair to say that securing employee health care premium contributions on a permanent,
ongoing basis is a prima;'y District goal in this round of bargaining. Significantly, the Union
negotiating team understéod that to achieve a fair base wage rate increase, employee medical
premium contributions would have to be phased in, and the talks turned to designing the
contribution.
The parties took two différént approaches to health care Apremiums in the two TAs, trying
to be respon.sive‘ to member concerns. In the first TA, the parties agreed that all members
. enrolled in health insurance would pay $70/mo.. the first year, $140/mo. in the second year, and
$180/mo:. in the third year. The contributions, taken together, constituted 4%, 8%, and 10% of
- the Distﬁct’s medical care costs for AT[j emﬁloyees over the 3 years of the contract. The
District was insistent on reaching a 10% employee conu'ibutiqn in the third year of the contract.
The Union’s primary concerns were phasing in thé contributions, so that employees would see
net increaseé in the contract’s early years, é.nd arriving at a flat dollar amount (rather than a

- percentage), so that the members would know exactly what they were required to pay over the

? During the term of the 2010-2013 contract, pursuant to the Interest Arbitration Award, the 6%,
5%, and 3% of members’ wages that were deducted technically were attributed to health and welfare
premium payments. This provision sunset on June 30, 2013. (See Exhibit 3, Section 19.01, which sunset
on June 30, 2013.) Thus, since July 1, 2013, members do not contribute toward their medical premiums.
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course of the contrgct and not be surprised by increases during the term of the contract. The flat
rate approach was designéd to help those empioyees covering families, 51% of the workforce.
(Of particiéating ATU employees, 23.6% receive single coverage, 25.5% receive double
coverage, and 50.9% receive family coverage.)

In tﬂe second TA, the parties approac;hed the health carle contributions in a more |
traditional way. Rather than a ﬁnitary rate, employee premium contributions were pegged to the
type of plan in which the employee enrolled, i.e., Kaiser or Health Net; Single, Double, or .
Famﬂy coverage. The contributions were phased in; in the first year 4% of the premium cost, in
the second year 8% of tﬁe premium cost, and in the third year 10% of the premiuzﬁ cost (again,

| to meet the District’s demand of 10% employee contribution by the third year). |

The problem remained Family coverage and the Health Net coverage. We needed an
affordable option fbr families, and the parties Were able to agrée to hold the Kaiser Fémily
coverage at $70/mo. in the first year, $140/mo. in the second year, and $170/mo. in the third

© year, agreeing fo amounts less than 4%, 8% and 10% of Kaiser Family prémiums (which would
have 1t.)een $87/mo., $175/mo., and $218/mo., if not adjusted).

Under thé second TA, over the‘ life of the contract an emplt.)yee selecting Kaiser F anﬁily
coverage would pay $4,560 in premiums or $7,464 fof Healtﬁ Net Family coverage. (The TA
provided for an immediate open enrollment period to allow employees.flo switch coverage.) A
top rate bus driver selecting Kaiser Family coverage wouid still net $5,529 in additional income
(plus any overtime), but would only net $2,625 in additional income (plus any overtime) if he or
. she selected Health 'Net Family coverage. (A top rate bus driver would realize the gross amount
| of $10,08§ over 3 years aé aresult of the 9.5% base wage adjustment.) A top rate Servipe

Employee would realize an $8,715.20 gross wage increase over the three year contract period,
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but once Family medical coverage is factored in, that Service Employee would receive a
$4,155.20 net increase (with Kaiser Family coverage) or a $1,251.20 net increase with Health
Net Family coverage over the three year period. While most employees would come out ahead,
the lowest paid employees and new employees in wage progressions who need F amily medical
co‘ve.rage would struggle to stay even or come out barely ahéad.

Contribution toward health premiums is a sea-change for ATU employees at AC Transit.
It is evident that employee health care contributions are a trend and now may be a reality at AC
Transit. The issue, hc;wevef, is how to phase in the contributions so that they do not erode the
wage increases. If it is the principle of having employees contribute to their health care, the
District can achieve that in this contract, What the bargaining parties have to tackle, though, is
how to phase in these payments in a way that does not eat up the gaiﬁs iﬁ base wages, and that
allows employees to catch up after years of sacrifice. This is the kind of issue that can be tackled
through good faith bargaiping, and the Union calls on the District to reevaluate its position and
join the Union in taking a fresh look at how to ainproach the phase in and design of health care

contributions.

V. Disruption to Public Transportation Services and Endangerment of the Public’s
Health, Safety. or Welfare

This Board is called upon to consider whether a work stoppage will significantly disrupt
public transportation services and endanger the public’s health, safety, or welfare. (Govt. Code §
>3614.) We don;t doubt that the District, the moving party here, can make this showing. As AC |
Transit states in its materials, it is the third largest trénsit.agency in the Bay Area, and carries |
about 100,000 people each day, for 200,000 rides.

| The number of people carried each day and the rides provided do not tell the full story of AC

Transit or the communities it serves.
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~ Bus drivers are frontline in the community, and in many instances, it is not the cessation
of service, but rather coming to work, which presents the threat to the health, safety and welfare.
Drivers’ health and safety is a paramount issue which must be addressed in order to ratify this

contract. Shootings and other violence on the buses are occurring with alarming frequency. And,

with respect to the issue at hand, it did not help the ratification process that there were five
- shootings or armed robberies on the buses within a 10-day period surrounding the second

‘ratification vote. These were incidents captured on security video. The first shooting was on

September 28, 2013, at 4:13pm, on the 45 Line, when bullets flew through the bus window, and
a passenger was injured by shattered glass. The bus 'driver, who had been on the job for 5
months, was traumatized. That was three days before the October 1 ratification vote. Then on
September 30, 2013, the day before the ratification vote, a man opened fire on t_l;e IR Line on
International Blvd. in East Oakland, and two passengers, including a man in his 80s, were taken

to the hospital to attend to their injuries. The bus was full, and police think that there were shots

. both into and from the bus. These incidents wcigh heavily on the drivers, as does the incident on

October 2, 2013, at 8:13am, again on the 1R on International Blvd., when the back window of
the bus was shattered (there is some question as to whether it was a bullet or another projectile |

that shattered the back window, but the passengers were screaming that it was a bullet, glass was

- flying, and the passengers were duckihg for cover). On October 3, 2013, at 8:56am, on the 40

Line, again in East Oakland, a bold armed robbery was committed on fhe bus; the driver had to
take stress leave. 'And on October 8, 2013, at 1:29pm, on the 46 Line in East Oakland; a
passenger was shot in the leg at poim blank range, while the other passengers scrambled for
safety.. That driver likewise had to take stress léave. (See representative news repotts, attached

as Exhibit 8; incidents occurred 9/28/13, 4:13pm (Line 45); 9/30/13, 2:16pm (Line 1R); 10/2/13,
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8:13am (Line 1R); 10/3/13, 8:56am (Line 40); 10/8/13, 1:29pm (Line 46).) In light of these
events, is it any wonder that bus drivers feel unprotected, unappreciated, and under-
compensated? |

Bus drivers suffer other health and safety concerns on a daily basis. These concerns are
fess sensational than shootings and armed robberies, but effect bus drivers on a daily basis. Have
the Board members ever stopped to think how bus drivers are able to use the restroom during
their runs? Or how they have the time to eat a meal, or even get up out of their seats and stretch .
their legs during their shifts?

As reflected 111 the tentative agreements, the pa:rt’ies negotiated iangﬁage regarding
sanitary facilities which provides that the District is responsible for securing acc.ess to sanitary
restrooms for bus driver use, and is responsible for monitoring the cleanliness and accessibility
- of those designated restrooms. The TA language also reflects, for the first time, that bus

operators will not be disciplined for taking unscheduled time to use the restroom; if they follow
certain procedures. (See 9/25/13 TA, Exhibit 5, Sections 49.01-49.05.)

At the same time, however, the parties were unable to reach ;agreement on language
regardmg meal breaks. The current contract does contain meal break lanouage for bus operators
but does not contain an effectwe mechanism to enforce comphance with the meal break
guarantee. Accordingly, drivers report, because the schedules are cut too tight and do not

, provide realistic time for meal or even restroom breaks or, at times, because of traffic,
construction, or passenger demands, drivers may go 8 hours without leaving their seats, they may
cat a sandwich while racing to the restroom, or worse, from both a health and safety standpoint'
for the dﬁvers and the passengers, they may forego usiﬁg the restroom or eating at all for hours

or for their entire shifts. As one experienced driver testified at a recent arbitration on the issue of
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missed meal break, the scheduled running time was insufficient for his transbay run to the point
where he was often in his seat for seven hours without a break. (Sept. 13, 2012 arbitration
hearing, pp. 19-20.)
And I can’t get my meal break, just like what I said. I would be able to just eat when I go
to the restroom. Just walking towards the restroom, I would just grab my sandwich and
take a bite, and back to the wheel again.” (Sept. 13, 2012 arbitration hearing, pp. 20:4-8.)
The Union seeks a modification of the contract which will allow for meal break
violations to be remediated, and which will give the District an incentive to provide runs with
adequately scheduled meal and rest breaks. (Union proposal on Meal & Rest Break compliance,
a’cfached hereto as Exhibit 9.) The District, on the other hand, is content with essentially the
status quo, language which is so cumbersome and unworkable that no meal and rest break
violation — of which there have been many -- has ever been penalized. (District proposal on Meal
& Rest Breaks, attached heréto as Exhibit 10.)

These pressing health and safety issues must be addressed for a contract to be reached.

V1. . The Likely Effect of a “Cooling Off Period” Upon the Successful Conclusion of these
Negotiations : :

The ultimate question of whether or not a cooling off period should be established rests
with the Governor. Thxough vefy hard fought bargaining, the parties reached two tentative
agreements during this long round of bafgaining, which formally began on March 29, 2013. The
fact that the parties reached two tentative agreements should no; \;Jy any means be construed to .
mean that the»bargaining was easy or was not contentious. There was plenty of screaming and
table pounding and wérldng round the clock, witﬁ each party staking its position émd ultimately
reaching agreement at a piace outside of both parties’ comfort zone. These were difficult,

challenéing and hard fought negotiations. Despite the best, good faith efforts of both bargaining

parties, the fact is that we still do not have a contract, and we must achieve one.
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The Union is comrﬁitted to .doing what it takes in the next 60 days to reach another
tentative agreement, one that the members can ratify. The District has stated that it is willing to
go back to the table. The AC Transit Board of Directoré to this point has been engaged and
clearlyicommitted to reaching a mutually acceptable agreement. Reaching a tentative agreement
which ultimately will be ratified only will be possible if the District and its Board commit to

taking a fresh look at the issues and concerns identified by the members. If this is not the case,

and the District is dug in, then we will be standing on the precipice of another work stoppage at

the end of this cooling off period, & position that no one wants to be in. If the District and its
Board of Directors continue to be engaged in the process and are willing to be flexible, the

parties can constructively use this time to achieve the desired result —a tentative agreement

-which will be approved by the members.

Respectfully submitted,

LEONARD CARDER, LLP

N
By: f//{ﬁ" (O

Margot Roﬁsgnb”érgf )

Attorneys for ATU Local 192 / '
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REPORT
to
~ THE HONORABLE EDMUND G. BROWN JR.
. GOVERNOR OF THE STATE OF CALIFORNIA
, by _
THE GOVERNOR'S BOARD OF INVESTIGATION
in compliance with
SECTIONS 361.2 AND 3613 of THE CALIFORNIA GOVERNMENT CODE
- regarding
A LABOR blSPUTE
_ between
ALAMEDA-CONTRA COSTA TRANSIT DISTRICT
and

- AMALGAMATED TRANSIT-LJNION LOCA'L;1.92, AFL-CIO-CLC

Dated: October 21, 2013




P RSN

. INTRODUCTION

" This report is submitted to the Honorable Edmund G. Brown Jr., Governor of the
State of California, in compliance with Government Code section 3612, subdivision (a),
by a Board df Investigation (the Board) appointed by Governor Brown pursuant to‘ that
subdi'vision to investigate the issues involved in a labor dispute between the Alameda-
Contra Costa Transit District (AC . Transit) and the Amalgamated Transit Union Local
192, AFL-CIO-CLC (ATU). _

The members of the Board are Peter Southworth (Chair), Deputy Secretary and
General Counsel, California State Transportatlon Agency, Micki Callahan, Human
Resources Director, City and County of San Franmsco and Josie Camacho Executive
Secretary-Treasurer, Alameda Labor Council, AFL-CIO. All members of the Board
participated.in the drafting of this Report and approved its submission to the Governor.

Ae aut_horiZed by the second paragraph of section 3613 of the Government

'Code, the Board held a public hearing on October 21, 2013, at the Elihu M. Harris State

Office Building at 1515 Clay Street, Main Additorium, Oakland, California. The hearing
began at approximately 9:00 a.m., and it ended at approximafely 11:50 a.m,
'Representatives of AC Transit and ATU appeared before the Board and made

presentations, written and oral. Members of the public provided oral comment.

'Accempanying this report are the following documents submitted by the parties:

1 Position Statement of ATU with exhibits and supporting documentation |
 (Exhibit A). |
2 Position Statement of AC Transit with exhibits and supporting documentation

~ (Exhibit B).



In accordance with Government Code sections 3612 and 3613, this Report
contains a statement of the facts with respect to the dispute, the issues involved in the
dispute, and the respective positions of the parties regarding the issues. This report

contains. findings regarding whether a strike would result in a significant disruption of

| _public transportation services and endanger the public health, safety, or welfare.

. STATEMENT OF FACTS WITH RESPECT TO THE DISPUTE

The following is a brief statement of the facts leading up to the current Iébor'
dispute between the parties. ‘ |

The term of the labor agreement between AC Transit and ATU ran from' July 1,
2010, through June 30, 2013; ATU represents approximately 1,689 workers in a
'vaAriety of classifications, including: bus operator, dispatcher, mechanic, janitor, service
employee, and clerical. | . |

ATU and AC Transit commencéd negotiations for a new labor agreement on
March 29, 2013. On June 15, 2013, the union membership voted overwhelmingly to

authorize a strike. The parties engaged in extensive mediation under the auspices of

the California State Mediation and Conciliation Service, beginning on June 24, 2013,

On August 5; 2013, ATU issued a 72-hour notice of its intent to strike beginning August
7, 2013; however, the parties reached a tentative agreement on August 6, 2013. The
membership fejected this tentative agreement by a vote of 576 [no] to 257 [yes].
Approximately 50% of the bargaining unit did not vote on the first tentative agreement.
The parties returned to the bargaining table and reached a second tentative
agreement on September 25, 2013. The membership rejected the second tentative
agreement by a vote of 561 [no] to 369 [yes]. Again, approximately 50% of the

membership did not participate in the vote.



On October 8, 2013, in anticipation of the inability 6f the parties to reach an
agreemehf, AC Transit requested the Governor to appoint a Board of investigation
pursuant to Government Code section 3612. The parties again returned to the
bargaining table. On October 14, 2013, ATU issued a 72-hour notice of its intent to
strike beginning October 17, 2013. On October 16, 2013, Governor Brown informed the
parties that he was invoking sectioh 3612 of the Government Code and had appointed
this Board to investigatge and to submit a report on the current labor dispute within seven
days. The Governor’s appointment of this Board has the effect of prohibitin.g any strike
or lockout for a period of seven days, beginning October 17, 2013.

Despite the ‘expiration of the contract, and after rejection of the second tentative
agreement, the parties continued discussions and they have jointly identified the

principal issues to be addressed.

lll. PRINCIPAL ISSUES INVOLVED IN THE DISPUTE |

The Board identified these issues based on the written submissions and oral
br’esentations from the partieé at the public hearing. The principal unresolved issues
are:

1) the stfucturé and amount of employee contriPutions to health premiums; and

2) certain working conditions, specifically provisions for meal and rest breaks.

IV. POSITIONS OF THE PARTIES AS TO THE PRINCIPAL ISSUES

Employee Contributions to Health Premiums: The parties’ first tentative

agreement on health premium contributions pro\/ided a flat rate for all employees at all |
“coverage levels (Employee Only, Employee Plus One, Employee Plus Family) in all

health plans (Kaiser or Health Net). The second tentative agreement on health



premium contributions was a graduated rate structure dependin'g on coverage level and
health plan. _

ATU has identified the disproportionate impact of higher premiums on its lowest
paid members as an issuge to resolve. A large number of ATU members perceived the
proposec_i healthcere contributions as eroding the proposed wage increases, which are
not themselves in dispute. AC Transit noted the resistance of ATU members to paying
contributions to healthcare generally, as this union’s members have never before paid
healthcare contributions. The parties are in agreement that they need to jointly explore
new ways of addressing this issue during any cooling-off period.

Bus Operator Meal and Rest Breaks: Certain working conditions had been in

dispute, notably bus operator meal and rest breaks, and restroom access and breaks.
The latter issue has been'resolved, but the parties must continue to discus_s provisions

associated with m_eal and rest breaks.

. Employee Safety and Morale: While not specifically in dispute in these contract

discussions, it appears employee safety and its impact on morale may have been
partially responsible for the rejection of the tentative agreements. AC Transit is
attempting to address the iesue of empleyee safety by reinstating the Labor-
Management Safety Committee. ATU welcomes the reintroduction of the safety
committee, after it had beeﬁ discontihued several years ego.

Status of Discussions: Both parties acknowledge that the other has been working

intensively and in good faith on all issues, including the ones still in dispute. The parties
agree that should the Govefnor obtain a 60-day cooling-off period, the parties would '
continue to work vigorously to reach a new agreeme_nt. Both parties recognize the
limited time period available and appear to sincerely want to utilize any 60-day cooling-

off period to continue working towards resolution. Given a 60-day cooling-off period,



both parties also acknowledge the importance of further reaching'put to educate the
ATU membership and increase participation in the voting process on any future

tentative agreement.

V. IMPACT OF A STRIKE ON THE ALAMEDA-CONTRA COSTA DISTRICT REGION

Both parties agree that AC Transit provides a critical service to the public. AC
Transit provides bus service to 13 cities and several unincorporated areas, serving a
population of 1.5 million. It has 107 bus lines With roughly 5,500 bus stops, including
commuter express bus service to Sén Frénci_sco and other job centers in San Mateo
and Santa Clara counties. AC Transit provides 181,000 daily trips or 52.6 million
annual trips to riders from all demographic backgrounds. AC Transit's ridership
‘includes 11,000 youth under the age of 18 and 15,000 seﬁior citizens. A disruption to |
AC Transit service would result in 17,000 students (youth and higher édpcation)
needing to find an alternative way to school. Additional discussion of the impact on
educational services and students is included in the following Public Commént section,

Fifty-one percent of AC Transit's ridershi_p does not have a driver’s license and
40% live in a household with no car. Sixty-three percent of AC Transit's riders are
considered low-income, as compared to only 29% of the population in the service area. 4

. Forty-one percent of AC Transit's riders, roughly 37,000 people, use the bus
service to get to work, including 14,000 daily trips on the trans-bay service. During the .
previous BART strike, ridership on the trans-bay routes doubled. Similar numbers afe
expected du‘ring the current BART strike. Therefore, a strike would have a significant
adverse»impact on the income of these workers and on the regional economy.

A strike would impair access to medical care and appointments for 6,500 AC
Trahsit riders daily. Key medical facilities:accessible by AC Transit bus lines are not

accessible by BART. Though Paratransit seNice is provided by a third party,
; _



elimination of AC Transit service would likely force many senior citizens and people with
disabilities to resort to Paratransit service, which has limited capacity. A significant.
ﬁumber of AC Transit riders are people with disabilities. AC Transit estimates nearly
1_0,000 persons with disabilities use their services daily. Further discussion on the
impact of people with disabilities and those needing medical services is discussed in the
followiﬁg Public Comment section. '

A strike would have impacts on the environment and traffic bongestidn. Public
transportation results in a net reduction in emissions from personal automobiles. AC
Transit estimated that a strike could create up to 108,000 additional trips by car each

day.

VI. PUBLIC COMMENTS

- Eight members of the public made comments at the end of the hearing.”

Public testirﬁony from officials at the West Contra Costa Unified School District,

Oakland Unified 'School District, Alameda County Office of EdUCation, and Peralta
Comfnunity CoIIeQe District confirmed the significant impact that a strike would have on .

| students’ safety and ability to attend class. Mulﬁple education representatives identified
impacts to children who would otherwise have to walk to school in unsafe urban
conditions and noted shorténed daylight hours. Further impact on school districts from
reduced student attendance could result in a loss of critical state funding. |

A representative from Peralta Community College District comménted that
10,000 bf their 560,000 students are EZ Pass recipients who utilize AC Transit to get to |
-class. A representative of the Alameda County Office of Education indicated that the
County has intentionally located alternative schools along AC Transit lines to better

serve their students, a majority of whom use AC Transit as their primary source of
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transportation. In the West Contra Costa Unified School District, 30-35% of the

students rely on AC Transit to get to class. In the Oakland Unified School District, as

high as 60% to 95% of the students at some schools rely on AC Transit to get to class.
All education representatives stated that the impact of a strike would be

particularly severe on at-risk and low-income students, particularly those receiving

" meals, counseling, health care, and épecial services at school, in addition to educational

opportunities. A representative from theanst Oakland Youth Development Center
hoted the importanée of AC Transit fo‘r the after-school programs provided by her
agency and noted that many students travel many miles écross town by bus, both to
utilize those programs and to attend school. Education representatives stressed the
;ﬁartnership they have with AC Transit in providing vital services to students.

A representative from Alameda County Social Services Agency noted that the
Agency serves 700 to 1000 clients daily, 60% of whom rely on public transportation.
The Agency also‘sfresséd the importance of its reléfionship with AC Transit, indicating .
that ité offices are by design located along AC Transit bus lines‘. ‘The Agency said that
recipients of important social services often physically have to come into its offices to
resolvé issues related to public assistance and services. | |

A member of an accessibility advisory committee and a director at the Lions
Center for the Blind testified that AC Transit is the only option for transportatibn for
many people with disabilitieé. Lack of transportation can be a matter of life or death for
riders needing to access appointments, such as dialysié.

Finally,-an AC Transit bus operator and ATU member spoke compellingly of the
importance of AC Transit operators in the communities they serve, their dedicatibn to
those who have no other means of transportation, and their sense of personal
connection to the riders. She noted that this dedication is manifested in the fact that

ATU Local 192 has not had a strike in 35 years.
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VIl. FINDINGS
Based on the evidence presented by the parties and the public comment, this
Board concludes that a present strike will cause a significant d}sruption in public

transportation services and significant harm to the public’s health, safety, and welfare.

Witnesses Appearing

AC Transit:

David Armijo, General Manager .

Tom Prescott, Chief Performance Officer

David Wolf, General Counsel ' '
Robert Del Rosario, Director of Service Development
Lewis Clinton, Chief Financial Officer '

ATU:
Margot Rosenberg, Counsel for ATU Local 192

- Yvonne Williams, President of Local 192

Tony Withington, International ATU Representative

Public:

Regina Jackson, East Oakland Youth Development Center

Sylvia Soublet, Alameda County Social Services Agency

Adam Taylor, West Contra Costa Unified School District

Susan Piper, Oakland Unified.School District

Karen Monroe, Alameda County Office of Education

Matthew Jones, Peralta Community College District

Scott Blanks, Accessibility Advisory Commlttee Director, Lions Center for the Biind
Joyce Willis, ATU Local 192



VIl. CONCLUSION

The undersighed members of the Board of investigation respectfully submit thaf

this Report fulfills the statutory obligations pursuant to Labor Code Section 3612.

Date:  Oct. 2 'r 2015

er Southworth, Chairman

LY

Micki Callahan, Member

Joss Cornetos

Jdsie Camacho, Member
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Sharon OGrady

From: David Wolf <dwolf@actransit.org>
Sent: Tuesday, October 22, 2013 9:48 AM

To: Sharon OGrady

Cc: ' Margot Rosenberg; Tamar Pachter
Subject: ~ Re: People ex rel Brown v. ATU Local 182

Thank you. We received the notice and appreciate all the efforts being made. David Wolf
Sent from the District iPad

On Oct 22, 2013, at 9:46 AM, "Sharon OGrady" <Sharon.OGrady@doj.ca.gov> wrote:

> | just spoke to the clerk and he says tomorrow at 9:00 will be OK, though he cannot give us a reservation number until
we have filed our complaint. | will send the proposed injunction shortly. It is substantively identical to the one entered
in the BART case. '
S
p Original Message-----
> From: Margot Rosenberg [mailto:mrosenberg@leonardcarder.com}
> Sent: Tuesday, October 22, 2013 9:44 AM
> To: Sharon OGrady
> Cc: dwolf@actransit.org; Tamar Pachter
> Subject: Re: People ex rel Brown v. ATU Local 182
> .
> Thank you. | have received your message and the 24-hour notice. | am out of the office with another client this .
morning, but | will respond to further communications this afternoon. | hope to be back in the office by about 1pm
today. Thank you for your courtesies in this matter. - Margot
>
> Sent from my iPhone
>
>0n Oct 22, 2013, at/ 9:28 AM, "Sharon OGrady" <Sharon.0Grady@doj.ca.gov<mailto:Sharon.OGrady@doj.ca.gov>>
~wrote: :
>
> Dear Ms. Rosenberg and Mr. Wolf:
>
> This confirms the voice-mail messages | left for each of you this morning. At the direction of Governor Brown, we
intend to file an action seeking a 60-day cooling off period under Gov. Code section 3614, and plan to go in ex parte
tomorrow at 9:00 a.m. in Department 31 of the Alameda County Superior Court seeking an injunction. This is the
Court's regular time for hearing ex parte applications. | am still awaiting confirmation from the Court that we can have
the matter heard then, but wanted to give you notice as early as possible, so you can plan accordingly.
>
> Please let me know if you have any questions.
>
> Very truly yours,
>
> Sharon
>
> Sharon L. O'Grady
> Deputy Attorney General




> Government Law Section

> California Department of Justice

> 455 Golden Gate Avenue

> San Francisco, CA 94102

> (415) 703-5899

>

>

> . .

> CONFIDENTIALITY NOTICE: This communication with its contents may contain confidential and/or legally privileged
information. It is solely for the use of the intended recipient(s). Unauthorized interception, review, use or disclosure is
prohibited and may violate applicable laws including the Electronic Communications Privacy Act. If you are not the
intended recipient, please contact the sender and destroy all copies of the communication.

> .

> CONFIDENTIALITY NOTICE: This communication with its contents may contain confidential and/or legally privileged
information. It is solely for the use of the intended recipient(s). Unauthorized interception, review, use or disclosure is
prohibited and may violate applicable faws including the Electronic Communications Privacy Act. If you are not the
intended recipient, please contact the sender and destroy all copies of the communication.
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KaMALA D. HARRIS
Attorney General of California -
TAMAR PACHTER
Supervising Deputy Attorney General
SHARON L. O’GRADY
Deputy Attorney General
State Bar No. 102356
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102
Telephone: (415) 703-5899
Fax: (415) 703-1234
E-mail: Sharon.OGrady@doj.ca.gov
Attorneys for Petitioner
People Ex Rel. Edmund G. Brown Jr.,
Governor of the State of California

SUPERIOR COURT OF THE STATE OF CALIFORNIA .
COUNTY OF ALAMEDA

PEOPLE EX REL. EDMUND G. BROWN | Case No.
JR., Governor of the State of California '

‘ [PROPOSED] INJUNCTION
Petitioner,
‘ Date: October 23, 2013
V. : Time: 9:00 a.m.
' Dept: 31
‘ ' , Judge: - Evilio Grillo
- AMALGAMATED TRANSIT UNION, | Trial Date: N/A
LOCAL 192, AFL-CIO; ALAMEDA- Action Filed: October 22, 2013

CONTRA COSTA TRANSIT DISTRICT;
DOES 1 through 5000

Respondents.

Upon the complaint of petitioner on file, the memorandum of points and authorities,
exhibits, and record in this action, this matter was heard Ex-Parte on October 23,2013 at ___ am.
in Department 31 before the Hon. Evilio Grillo. | o

The Court hereby finds that é threatened or actual s;[rike or lockout, if permitted to occur or
continue, will significantly disrupt public transportation services and endanger the public’s health, | '

safety or welfare, and it appearing to the satisfaction of the Court that this is a proper case for

[Proposed] Injunction
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granting an injunction pursuant to Government Code section 3614,

THE COURT HEREBY ORDERS THAT respondents Amalgamated Transit Union,
Local 192, AFL-CIO; Alameda-Contra Costa Transit District; and their officers, agents, servants,
employees, representatives, and members and all persons in active concert or participatioﬁ with
them are hereby Arestrained and enjoined from threatening or engagin g in any strike or lockout for
a period of 60 days, through and including midnight on December 22, 2013.

IT IS SO ORDERED.

Dated: October 23, 2013

- JUDGE OF THE SUPERIOR COURT

SA2013111711
40796797.docx

[Proposed] Injunction
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